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CHAPTER 2

International Status and Navigation of
Warships and Military Aircraft

2.1 STATUS OF WARSHIPS

2.1.1 Warship Defined. International law defines a warship as a ship belonging to the armed
forces of a nation bearing the external markings distinguishing the character and nationality
of such ships, under the command of an officer duly commissioned by the government of
that nation and whose name appears in the appropriate service list of officers, and manned by
a crew which is under regular armed forces discipline.' In the U.S. Navy, those ships
designated "USS" are "warships" as defined by international law.? U.S. Coast Guard vessels
designated "USCGC" under the command of a commissioned officer are also "warships"
under international law.’

2.1.2 International Status. A warship enjoys sovereign immunity from interference by the
authorities of nations other than the flag nation.* Police and port authorities may board a
warship only with the permission of the commanding officer. A warship cannot be required

' High Seas Convention, art. 8(2); 1982 LOS Convention, art. 29; Hague Convention No. VII Relating to the
Conversion of Merchant Ships into War-ships, The Hague, 18 October 1907, 2 Am. J. Int’l L. (Supp.) 133, Schindler &
Toman 591, arts. 2-5; GP I, art. 43. The service list for U.S. naval officers is the Register of Commissioned and Warrant
Officers of the United States Navy and Naval Reserve on the active duty list (NAVPERS 15018); the comparable list for the
U.S. Coast Guard is COMDTINST M1427.1 (series), Subj: Register of Officers.

2 U.S. Navy Regulations, 1990, art. 0406; SECNAVINST 5030.1 (series), Subj: Classification of Naval Ships and
Aircraft.

It should be noted that neither the High Seas Convention nor the LOS Convention requires that a ship be armed to be
regarded as a warship. Under the LOS Convention, however, a warship no longer need belong to the "naval" forces of a
nation, under the command of an officer whose name appears in the "Navy list" and manned by a crew who are under
regular "naval” discipline. The more general reference is now made to "armed forces” to accommodate the integration of
different branches of the armed forces in various countries, the operation of seagoing craft by some armies and air forces,
and the existence of a coast guard as a separate unit of the armed forces of some nations. Oxman, The Regime of Warships
Under the United Nations Convention on the Law of the Sea, 24 Va. J. Int’l L. 813 (1984).

3 The U.S. Coast Guard is an armed force of the United States. 10 U.S.C. sec. 101 (1988), 14 U.S.C. sec. 1 (1988).
U.S. Coast Guard cutters are distinguished by display of the national ensign and the union jack. The Coast Guard ensign
and Coast Guard commission pennant are displayed whenever a USCG vessel takes active measures in connection with
boarding, examining, seizing, stopping, or heaving to a vessel for the purpose of enforcing the laws of the United States.
U.S. Coast Guard Regulations, 1985, secs. 10-2-1, 14-8-2 & 14-8-3; 14 U.S.C. secs. 2 & 638 (1988); 33 C.F.R. part 23
(distinctive markings for USCG vessels and aircraft).

4 High Seas Convention, art. 8; 1982 LOS Convention, arts. 32, 58(2), 95 & 236. The rules applicable in armed

conflict are discussed in Part II, particularly Chapters 7 and 8. The historic basis of this rule of international law is
evidenced in The Schooner Exchange v. McFaddon, 7 Cranch 116 (1812).
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to consent to an onboard search or inspection,® nor may it be required to fly the flag of the
host nation.® Although warships are required to comply with coastal nation traffic control,
sewage, health, and quarantine restrictions instituted in conformance with the 1982 LOS
Convention, a failure of compliance is subject only to diplomatic complaint or to coastal
nation orders to leave its territorial sea immediately.” Moreover, warships are immune from
arrest and seizure, whether in national or international waters, are exempt from foreign taxes

and regulation, and exercise exclusive control over all passengers and crew with regard to
acts performed on board.®

2.1.2.1 Nuclear Powered Warships. Nuclear powered warships and conventionally powered
warships enjoy identical international legal status.’

% U.S. Navy Regulations, 1990, art. 0828. CNO Washington DC message 032330Z MAR 88, NAVOP 024/88,
regarding foreign port visits, points out that the United States also will not respond to host nation requests for specific
information on individual crew members including crew lists and health records, and will not undertake other requested
actions upon which the Commanding Officer’s certification is definitive. See also Annex A2-1 (p. 2-43) for a more recent
summary of U.S. sovereign immunity policy regarding U.S. warships, auxiliaries and military aircraft promulgated as
ALPACFLT message 016/94, 020525Z Jun 94.

¢ The U.S. Navy has provided, as a matter of policy and courtesy, for the display of a foreign flag or ensign during
certain ceremonies. See U.S. Navy Regulations, 1990, arts. 1276-78.

7 Territorial Sea Convention, art. 23; 1982 LOS Convention, art. 30; U.S. Navy Regulations, 1990, art. 0832, 0859, &
0860. Quarantine is discussed in paragraph 3.2.3 (p. 34). As stated in paragraph 2.3.2.1 (p. 2-7), force may also be used,
where necessary, to prevent passage which is not innocent.

8 Territorial Sea Convention, art. 22; High Seas Convention, art. 8(1); 1982 LOS Convention, arts. 32, 95 & 236.
While on board ship in foreign waters, the crew of a warship are immune from local jurisdiction. Their status ashore is the
subject of SECNAVINST 5820.4 (series), Subj: Status of Forces Policies, Procedure, and Information. Under status of
forces agreements, obligations exist to assist in the arrest of crew members and the delivery of them to foreign authorities.
See AFP 110-20, chap. 2; U.S. Navy Regulations, 1990, art. 0822; and JAG Manual, sec. 0609.

9 Cf. 1982 LOS Convention, arts. 21(1), 22(2) and 23, and U.S.-U.S.S.R. Uniform Interpretation of Rules of
International Law Governing Innocent Passage, Annex A2-2 (p. 2-47), para. 2. For further information and guidance see
OPNAVINST C3000.5 (series), Subj: Operation of Naval Nuclear Powered Ships (U). See also Roach & Smith, at 160-1.

The Department of State has noted that:

{IIn recognition of the sovereign nature of warships, the United States permits their [nuclear powered
warships] entry into U.S. ports without special agreements or safety assessments. Entry of such ships is
predicated on the same basis as U.S. nuclear powered warships’ entry into foreign ports, namely, the
provision of safety assurances on the operation of the ships, assumption of absolute liability for a nuclear
accident resulting from the operation of the warship’s reactor, and a demonstrated record of safe operation of
the ships involved. . . .

1979 Digest of U.S. Practice in International Law 1084 (1983). Exec. Order 11,918, 1 June 1976, 3 C.F.R. part 120
(1976), 42 U.S.C. sec. 2211n (1988), was issued pursuant to 42 U.S.C. sec. 2211 to provide prompt, adequate, and
effective compensation in the unlikely event of injury or damage resulting from a nuclear incident involving the nuclear
reactor of a U.S. warship. 1976 Digest of U.S. Practice in International Law 44142 (1977).

(continued...)
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2.1.2.2 Sunken Warships and Military Aircraft. Sunken warships and military aircraft
remain the property of the flag nation until title is formally relinquished or abandoned,
whether the cause of the sinking was through accident or enemy action (unless the warship or
aircraft was captured before it sank). As a matter of policy, the U.S. Government does not
grant permission to salvage sunken U.S. warships or military aircraft that contain the remains
of deceased service personnel or explosive material. Requests from foreign countries to have
their sunken warships or military aircraft, located in U.S. national waters, similarly respected
by salvors, are honored.!®

%(...continued)

Although nuclear powered warships frequently pass through the Panama Canal, they have transitted the Suez Canal only
infrequently. The transit by USS ARKANSAS (CGN 41) on 3 November 1984 was the first (U.S. Naval Inst. Proc., May
1985, at 48); the transit by USS ENTERPRISE (CVN 65) from the Indian Ocean to the Mediterranean via the Suez Canal
on 28 April 1986 was the second (U.S. Naval Inst. Proc., May 1987, at 38). A request for ENTERPRISE to return to the
Pacific via the Suez Canal was denied by Egypt "because it is reviewing its new rules governing passage.” Washington Post,
4 July 1986, at A21. The Egyptian President noted in a newspaper interview that safety of the waterway and residents on
both banks had to be considered, along with a possible surcharge for the passage of nuclear ships, as well as a guarantee for
compensation in case of nuclear accidents. USS EISENHOWER (CVN-69) on 7 August 1990 and USS THEODORE
ROOSEVELT (CVN-71) on 14 January 1991 transited the Suez Canal into the Red Sea in response to Iraq’s attack on
Kuwait on 2 August 1990. See paragraph 2.3.3.1, note 36 (p. 2-14) for a discussion of canals.

With regard to nuclear armed warships and aircraft, U.S. policy is to neither confirm nor deny the presence of nuclear
weapons on board specific U.S. ships and aircraft. The firmness of the U.S. policy is illustrated by the U.S reaction to the
February 1985 decision of the Government of New Zealand to deny permission for USS BUCHANAN (DDG 14) to enter
Auckland Harbor since the U.S. would not confirm the absence of nuclear weapons in BUCHANAN. The U.S. suspended
all military cooperation with New Zealand, including the ANZUS agreement, training, foreign military sales, and
intelligence exchange. Dep’t St. Bull., Sep. 1986, at 87; Note, The Incompatibility of ANZUS and a Nuclear-Free New
Zealand, 26 Va. J. Int’l L. 455 (1986); Woodlife, Port Visits by Nuclear Armed Naval Vessels: Recent State Practice, 35
Int’'l & Comp. L.Q. 730 (1986); Recent Developments, International Agreements: United States’ Suspension of Security
Obligations Toward New Zealand, 28 Harv. Int’l L.J. 139 (1987); Chinkin, Suspension of Treaty Relationship: The ANZUS
Alliance, 7 UCLA Pac. Bas. L.J. 114 (1990). Cf. Flacco, Whether to Confirm or Deny?, U.S. Naval Inst. Proc., Jan.
1990, at 52. See also, Thies & Harris, An Alliance Unravels: The United States and Anzus, Nav. War Coll. Rev., (Spring
1993), at 98. On 27 September 1991, President Bush ordered the removal of all tactical nuclear weapons from all U.S.
surface ships, tactical submarines and land-based naval aircraft bases, reserving the right to return them during a crisis. The
President also ordered the elimination of ground-launched tactical nuclear weapons, stood down strategic bombers from alert
and stood down all ICBM’s scheduled for deactivation under START. See N.Y. Times, 28 Sept. 1991, at Al; id. 29 Sept.
1991, sec. 1, at 1 & 10; Dep’t State Dispatch, 30 Sep. 1991, at 715.

' 9 Whiteman 221 & 434; Deputy Legal Adviser, U.S. Dep’t of State letter to Deputy General Counsel, Maritime
Administration, 30 December 1980, reprinted in 1980 Digest of U.S. Practice in International Law 999-1006; Roach,
France Concedes United States Has Title to CSS ALABAMA, 85 Am. J. Int’l L. 381 (1991); 29 Jap. Ann. Int'l L. 114-15,
185-87 (1986); 30 id. 182-83 (1987). Under analogous reasoning, on 12 November 1976 Japan returned a MiG-25 Foxbat
flown by LT Victor I. Belenko from Chuguyevka, U.S.S.R., to Hakodate Airport, Hokkaido, Japan on 4 September 1976,
albeit the Foxbat was returned disassembled. Barron, MiG Pilot: The Final Escape of LT. Belenko 129, 180 (1980); 28 Jap.
Ann. Int’l L. 142-43, 146-47 (1985). See paragraph 3.9 (p. 3-14) regarding attempts by other nations to recover U.S.
government property at sea, and paragraph 4.3.2 (p. 4-10) regarding the right of self-defense.

The procedures for abandonment of sunken U.S. warships and aircraft located outside the territory of the United States are
set forth in 40 U.S.C. sec. 512 (1987 Supp. V), and its implementing regulation, 41 CFR sec. 101-45.9 (1989). Hatteras,
Inc. v. The U.S.S. Hatteras, her engines, etc., in rem, and the United States of America, in personam, 1984 AMC 1094
(S.D. Tex. 1981) (failure to follow disposal procedures renders null purported abandonment by the Secretary of the Navy),
aff'd w/o opinion 698 F.2d 1215 (5th Cir.), cert. denied 464 U.S. 815 (1983). Government and military vessels are exempt

(continued...)
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2.1.3 Auxiliaries. Auxiliaries are vessels, other than warships, that are owned by or under
the exclusive control of the armed forces. Because they are state owned or operated and used
for the time being only on government noncommercial service, auxiliaries enjoy sovereign
immunity. This means that, like warships, they are immune from arrest and search, whether
in national or international waters. Like warships, they are exempt from foreign taxes and

regulation, and exercise exclusive control over all passengers and crew with respect to acts
performed on board.!!

U.S. auxiliaries include all vessels which comprise the Military Sealift Command
(MSC) Force. The MSC Force includes: (1) United States Naval Ships (USNS) (i.e., U.S.
owned vessels or those under bareboat charter, and assigned to MSC); (2) the National
Defense Reserve Fleet (NDRF) and the Ready Reserve Force (RRF) (when activated and
assigned to MSC); (3) privately owned vessels under time charter assigned to the Afloat
Prepositioned Force (APF); and (4) those vessels chartered by MSC for a period of time or
for a specific voyage or voyages.'” The United States claims full rights of sovereign
immunity for all USNS, APF, NRDF and RRF vessels. As a matter of policy, however, the

19(...continued)

from the International Convention for the Unification of Certain Rules Relating to Salvage of Vessels at Sea, 23 September
1910, 37 Stat. 1658, T.ILA.S 576, art. 14; the 1989 International Convention on Salvage, art. 4; and 46 U.S.C. sec. 731
(1982). 46 U.S.C. App. sec. 316(d) (1988) forbids foreign vessels from engaging in salvaging operations within the
territorial or inland waters of the United States, except pursuant to treaty or 46 U.S.C. App. sec. 725. However, the United
States is subject to claims for salvage outside U.S. territorial waters. Vernicos Shipping Co. v. United States, 223 F. Supp.
116 (S.D.N.Y. 1963), aff'd, 349 F.2d 465 (2d Cir. 1965) (tugs prevented USS ALTAIR and USS MERCHANT from
sinking in Piraeus harbor, Greece); B.V. Bureau Wijsmuller v. United States, 487 F. Supp. 156 (S.D.N.Y. 1979), aff'd 633
F.2d 202 (2d Cir. 1980); 8 J. Mar. L. & Com. 433 (1977) (tugs pulled USS JULIUS A. FURER from a sandbar off the
Dutch coast). The Abandoned Shipwreck Act of 1987, 43 U.S.C. sec. 2101 et seq. (1988), is not applicable to sunken
warships which have not been affirmatively abandoned. H. Rep. 100-514(I), at 3, 4 U.S.C.C.A.A.N. 367-68 (1988);
H. Rep. 100-514(II), at 5, 4 U.S.C.C.A.A.N. 374 & 381.

Control over shipwrecks and sunken aircraft is distinguished from control over the environs surrounding a wreck. When a
sovereign immune vessel or aircraft lies within what is or becomes the territorial sea or internal waters of a foreign nation,
the flag State retains control over the disposition of the vessel or aircraft, while the coastal nation controls access to its situs.
As a practical matter, such situations may be the subject of cooperative arrangements for the preservation or exploration of
the site. See, for example, the U.S.-French agreement concerning the CSS ALABAMA, 3 Oct. 1989, 85 Am. J. Int’l L.
381 (1991).

See also Roach, Sunken Warships and Military Aircraft, 20 Marine Policy 351 (1996).

" Territorial Seas Convention, art. 22; High Seas Convention, art. 9; 1982 LOS Convention, arts. 32, 96 & 236. The
right of self-defense, explained in paragraph 4.3.2 (p. 4-10), applies to auxiliaries as well as to warships. Auxiliaries used
on commercial service do not enjoy sovereign immunity. See Territorial Sea Convention, arts. 21-22; High Seas
Convention, art. 9; 1982 LOS Convention, arts. 27-28, 32 & 236.

12 Commander Military Sealift Command Force Inventory, MSC Rep. 31104, Pub. 8 (8 Aug. 1988); Whitehurst, The
U.S. Merchant Marine 113-27 (1983) (describing U.S. government-owned shipping).
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U.S. claims only freedom from arrest and taxation for those MSC Force time and voyage
charters not included in the APF."

U.S. Navy and U.S. Coast Guard vessels which, except for the lack of a commissioned
officer as commanding officer would be warships, also are auxiliaries.

2.2 STATUS OF MILITARY AIRCRAFT

2.2.1 Military Aircraft Defined. International law defines military aircraft to include all
aircraft operated by commissioned units of the armed forces of a nation bearing the military

131985 SECSTATE Washington DC message 317062, subj: status of MSC vessels. The United States also claims
sovereign immunity for the ships belonging to the National Oceanic and Atmospheric Administration (NOAA) of the
Department of Commerce. See Leonard, NOAA and the Coast Guard Ark, U.S. Naval Inst. Proceedings, Dec. 1990, at 81.

Merchant Ships. In international law, a merchant ship is any vessel, including a fishing vessel, that is not entitled to sover-
eign immunity, i.e., a vessel, whether privately or publicly owned or controlled, which is not a warship and which is
engaged in ordinary commercial activities. For an excellent discussion on the distinction between commercial and non-com-
mercial service, see Knight & Chiu, The International Law of the Sea: Cases, Documents, and Readings at 364-69 (1991).

In International Waters (i.e. beyond the territorial sea). Merchant ships, save in exceptional cases expressly provided
for in international treaties, are subject to the flag nation’s exclusive jurisdiction in international waters. High Seas Conven-
tion, art. 6(1); 1982 LOS Convention, art. 92(1). Unless pursuant to hot pursuit (see paragraph 3.11.2.2.1 (p. 3-21)), mer-
chant vessels in international waters may not be boarded by foreign warship personnel without the master’s or flag nation
consent, unless there is reasonable ground for suspecting that the ship is engaged in piracy, unauthorized broadcasting, or
the slave trade, that the ship is without nationality, or that, though flying a foreign flag or refusing to show its flag, the ship
is, in reality, of the same nationality as the warship, High Seas Convention, art. 22; 1982 LOS Convention, art. 110. War-
ship’s right of approach and visit is discussed in paragraph 3.4 (p. 3-8). The belligerent right of visit and search is dis-
cussed in paragraph 7.6 (p. 7-23). On flags of convenience, see 1982 LOS Convention, art. 91, and Mertus, The Nationality
of Ships and International Responsibility: The Reflagging of the Kuwaiti Oil Tankers, 17 Den. J. Int’l L. & Pol'y 207
(1988).

The coastal nation may, in the exercise of its economic resource rights in the EEZ, take such measures, including
boarding, inspection, arrest, and judicial proceedings against foreign flag merchant vessels as are necessary to ensure com-
pliance with coastal nation rules and regulations adopted in conformity with the Convention. 1982 LOS Convention, art. 73.
Compatre id., art. 220.

In the Territorial Sea. Foreign merchant vessels exercising the right of innocent passage through the territorial sea
have the duty to comply with coastal nation rules and regulations, as discussed in paragraph 2.3.2.2 (p. 2-9). On board the
transiting vessel, the coastal nation may exercise its criminal jurisdiction, if a crime is committed on board the ship during
its passage and:

a. the consequences of the crime extend to the coastal nation;

b. the crime is a kind which disturbs the peace of the coastal nation or the good order of the territorial sea;

c. assistance of local authorities has been requested by the flag nation or the master of the ship transiting the
territorial sea; or

d. such measures are necessary for the suppression of illicit drug trafficking.

The above circumstances do not affect the broader right of the coastal nation to take any steps authorized by its laws for the
purpose of an arrest or investigation on board a foreign merchant ship passing through the territorial sea after leaving that
coastal nation’s internal waters. Territorial Sea Convention, art. 19; 1982 LOS Convention, art. 27. See Nordquist, Vol. II,
at 237-43.
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markings of that nation, commanded by a member of the armed forces, and manned by a
crew subject to regular armed forces discipline.'*

2.2.2 International Status. Military aircraft are "state aircraft" within the meaning of the
Convention on International Civil Aviation of 1944 (the "Chicago Convention"), and, like
warships, enjoy sovereign immunity from foreign search and inspection. Subject to the right
of transit passage, archipelagic sea lanes passage, and entry in distress (see paragraph 2.5.1),
state aircraft may not enter national airspace (see paragraph 1.8) or land in the sovereign
territory of another nation without its authorization.' Foreign officials may not board the
aircraft without the consent of the aircraft commander. Should the aircraft commander fail to
certify compliance with local customs, immigration or quarantine requirements, the aircraft
may be directed to leave the territory and national airspace of that nation immediately.'®

2.2.3 Military Contract Aircraft. Civilian owned and operated aircraft, the full capacity of
which has been contracted by the Air Mobility Command (AMC) and used in the military
service of the United States, qualify as "state aircraft" if they are so designated by the United
States. In those circumstances they too enjoy sovereign immunity from foreign search and
inspection.!” As a matter of policy, however, the United States normally does not designate
AMC-charter as state aircraft.

2.3 NAVIGATION IN AND OVERFLIGHT OF NATIONAL WATERS

2.3.1 Internal Waters.'® As discussed in the preceding chapter, coastal nations exercise the
same jurisdiction and control over their internal waters and superjacent airspace as they do
over their land territory. Because most ports and harbors are located landward of the baseline
of the territorial sea, entering a port ordinarily involves navigation in internal waters.
Because entering internal waters is legally equivalent to entering the land territory of another
nation, that nation’s permission is required. To facilitate international maritime commerce,

4 AFP 110-31, para. 2-4b, at 2-4 to 2-5. Commissioned units of U.S. military aircraft are called squadrons and are
established pursuant to the authority of the chief of service concerned. All aircraft, like ships, assume the nationality of the
nation in which they are registered, and are marked with symbols or designations of their nationality. The markings of
military aircraft should differ from those of other state aircraft and of civil aircraft. AFP 110-31, para. 2-4d.

15 "State aircraft” include aircraft used in "military,” "customs” and "police” service. Chicago Convention, art. 3(b).
Transit passage through international straits and archipelagic sea lanes passage are discussed in paragraphs 2.3.3 (p.2-12)
and 2.3.4.1 (p. 2-17) respectively. See also paragraph 2.3.2.5 (p. 2-12) regarding the right of assistance entry.

16 AFP 110-31, paras. 2-2a & 2-5a, at 2-3 & 2-5. CNO Washington DC message 032330Z MAR 88, NAVOP 024/88,
reinforced the U.S. position that detailed lists of personnel embarked in military aircraft visiting foreign airfields may not be
released to foreign governments. See also Annex A2-1 (p. 2-43). See paragraph 2.3.1 (p. 2-6) regarding entry in distress.
Quarantine is discussed in paragraph 3.2.3 (p. 3-4). Self-defense is discussed in paragraph 4.3.2 (p. 4-10).

17 Taylor, Fed. B.J., Winter 1968, at 48. The Civil Reserve Air Fleet is distinguished from military contract aircraft and
discussed in Bristol, CRAF: Hawks in Doves Clothing? 20 A.F.L. Rev. 48 (1978).

18 Territorial Sea Convention, art. 5, 1982 LOS Convention, art. 8.

2-6



2.3.1 2321

many nations grant foreign merchant vessels standing permission to enter internal waters, in
the absence of notice to the contrary. Warships and auxiliaries, and all aircraft, on the other

hand, require specific and advance entry permission, unless other bilateral or multilateral
arrangements have been concluded.®

Exceptions to the rule of non-entry into internal waters without coastal nation
permission, whether specific or implied, arise when rendered necessary by force majeure or
by distress,”® or when straight baselines are established that have the effect of enclosing, as
internal waters, areas of the sea previously regarded as territorial seas or high seas.?! In the
latter event, international law provides that the right of innocent passage (see paragraph

2.3.2.1)® or that of transit passage in an international strait*® (see paragraph 2.3.3.1) may
be exercised by all nations in those waters.

2.3.2 Territorial Seas®*

2.3.2.1 Innocent Passage. International law provides that ships (but not aircraft) of all
nations enjoy the right of innocent passage for the purpose of continuous and expeditious
traversing of the territorial sea or for proceeding to or from internal waters. Innocent passage
includes stopping and anchoring, but only insofar as incidental to ordinary navigation, or as
rendered necessary by force majeure or by distress.” Passage is innocent so long as it is not
prejudicial to the peace, good order, or security of the coastal nation.?® Military activities

' For further information and guidance, see OPNAVINST 3128.3 (series), Subj: Visits by U.S. Navy Ships to Foreign
Countries, and OPNAVINST 3128.10 (series), Subj: Clearance Procedures for Visits to United States Ports by Foreign
Naval Vessels.

% Force majeure includes a ship forced into internal waters by distress or bad weather. The distress must be caused by
an uncontrollable event which creates an overwhelming or grave necessity to enter port or risk loss of the vessel or her
cargo. See paragraph 3.2, note 1 (p. 3-1). See also, The New York, 3 Wheat. 59 (16 U.S. 59) (1818); see also O’Connell
853-58; Restatement (Third) sec. 48. See paragraph 3.2.2 (p. 3-3) regarding safe harbor, and paragraph 4.4 (p. 4-15)
regarding interception of intruding aircraft.

2t 1982 LOS Convention, art. 8(2).

2.

2 1982 LOS Convention, art. 35(a).

24 Navigation by foreign vessels in the territorial sea is regulated by the regimes of innocent passage, assistance entry,
transit passage and archipelagic sea lanes passage which are discussed in paragraphs 2.3.2.1 (p. 2-7), 2.3.2.5 (p. 2-12),

2.3.3.1 (p. 2-12), and 2.3.4.1 (p. 2-17), respectively.

3 Territorial Sea Convention, art. 14(2), (3) & (6); 1982 LOS Convention, art. 18. Stopping or anchoring is also
permitted to assist those in danger or distress.

% What constitutes prejudice under art. 14(4) of the Territorial Sea Convention was left undefined. The 1982 LOS

Convention endeavors to eliminate the subjective interpretative difficulties that have arisen concerning the innocent passage
regime of the Territorial Sea Convention.
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considered to be prejudicial to the peace, good order, and security of the coastal nation, and
therefore inconsistent with innocent passage, are:

1. Any threat or use of force against the sovereignty, territorial integrity, or political
independence of the coastal nation

2. Any exercise or practice with weapons of any kind

3. The launching, landing, or taking on board of any aircraft or of any military device
4. Intelligence collection activities detrimental to the security of that coastal nation

5. The carrying out of research or survey activities

6. Any act aimed at interfering with any system of communication of the coastal nation

7. Any act of propaganda aimed at affecting the defense or security of the coastal
nation

8. The loading or unloading of any commodity, currency or person contrary to the
customs, fiscal, immigration or sanitary laws and regulations of the coastal nation

9. Any act of willful and serious pollution contrary to the 1982 LOS Convention
10. Any fishing activities

11. Any other activity not having a direct bearing on passage.?’

771982 LOS Convention, art. 19. This is an "exhaustive list of activities that would render passage not innocent." Joint
Interpretation of the Rules of International Law Governing Innocent Passage, attached to the Joint Statement by the United
States of America and the Union of Soviet Socialist Republics, Jackson Hole, Wyoming, 23 September 1989, Dep’t St.
Bull., Nov. 1989, at 25, 28 Int’l Leg. Mat’ls 1445 (1989), 84 Am. J. Int’l L. 239 (1990), Annex A2-2, para. 3 (p. 2-47).
On the other hand, 1 O’Connell 270 suggests the list may not be complete since the list does not say "only" the listed
actions are prejudicial. The Territorial Sea Convention contains no comparable listing. See Stevenson & Oxman, The Third
United Nations Conference on the Law of the Sea: the 1975 Geneva Session, 69 Am. J. Int’l L. 763, 771-72 (1975);
Froman, Uncharted Waters: Non-innocent Passage of Warships in the Territorial Sea, 21 San Diego L. Rev. 625, 659
(1984); Grammig, The Yoron Jima Submarine Incident of August 1980: A Soviet Violation of the Law of the Sea, 22 Harv.
Int’l L.J. 331, 340 (1981). See also Nordquist, Vol. II, at 164-178.

Since these activities must occur "in the territorial sea” (LOS Convention, art. 19(2)), any determination of noninnocence
passage by a transiting ship must be made on the basis of acts committed while in the territorial sea. Thus cargo, destina-
tion, or purpose of the voyage can not be used as a criterion in determining that passage is not innocent. Professor H.B.
Robertson testimony, House Merchant Marine & Fisheries Comm., 97th Cong., hearing on the status of the law of the sea
treaty negotiations, 27 July 1982, Ser. 97-29, at 413-14. Accord Oxman, paragraph 2.1.1, note 2 (p. 2-1), at 853 (posses-
sion of passive characteristics, such as the innate combat capabilities of a warship, do not constitute "activity” within the
meaning of this enumerated list).

(continued...)
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Foreign ships, including warships, exercising the right of innocent passage are required to
comply with the laws and regulations enacted by the coastal nation in conformity with established
principles of international law and, in particular, with such laws and regulations relating to the
safety of navigation.?® Innocent passage does not include a right of overflight.

The coastal nation may take affirmative actions in its territorial sea to prevent passage
that is not innocent, including, where necessary, the use of force. If a foreign ship enters the
territorial sea and engages in non-innocent activities, the appropriate remedy, consistent with
customary international law, is first to inform the vessel of the reasons why the coastal nation
questions the innocence of the passage, and to provide the vessel a reasonable opportunity to
clarify its intentions or to correct its conduct in a reasonably short period of time.?

2.3.2.2 Permitted Restrictions. For purposes such as resource conservation, environmental
protection, and navigational safety, a coastal nation may establish certain restrictions upon
the right of innocent passage of foreign vessels. Such restrictions upon the right of innocent
passage through the territorial sea are not prohibited by international law, provided that they
are reasonable and necessary; do not have the practical effect of denying or impairing the
right of innocent passage; and do not discriminate in form or in fact against the ships of any
nation or those carrying cargoes to, from, or on behalf of any nation. The coastal nation
may, where navigational safety dictates, require foreign ships exercising the right of innocent
passage to utilize designated sea lanes and traffic separation schemes.

77(...continued)
The 1983 Soviet "Rules for Navigation and Sojourn of Foreign Warships in the Territorial Waters and Internal Waters and
Ports of the USSR," translation in 24 Int'l Leg. Mat’ls 1717 (1985), were not entirely consistent with the relevant
provisions of the 1982 LOS Convention. Butler, Innocent Passage and the 1982 Convention: The Influence of Soviet Law
and Policy, 81 Am. J. Int’l L. 331 (1987). In particular, the Soviet claim to limit the innocent passage of warships to five
"routes ordinarily used for international navigation” was inconsistent with the Convention’s terms and negotiating history,
and prior Soviet support therefor. Neubauer, The Right of Innocent Passage for Warships in the Territorial Sea: A Response
to the Soviet Union, Nav. War Coll. Rev., Spring 1988, at 49; Franckx, Further Steps in the Clarification of the Soviet
Position on the Innocent Passage of Foreign Warships through its Territorial Waters, 19 Ga. J. Int'l & Comp. L. 535
(1990). That portion of the 1983 Rules was amended effective 23 September 1989 to conform to the Uniform Interpretation,

Annex A2-2 (p. 2-47). See paragraph 2.6, note 105 (p. 2-32) regarding U.S. challenges to this and other excessive maritime
claims.

Since coastal nations are competent to regulate fishing in their territorial sea, passage of foreign fishing vessels engaged in
activities that are in violation of those laws or regulations is not innocent. Territorial Sea Convention, art. 14(5); 1982 LOS
Convention, art. 21(1)(e).

2 Territorial Sea Convention, arts. 16(1) & 17; 1982 LOS Convention, art. 21(1) & 21(4).

¥ This concept of customary international law was incorporated into the U.S.-U.S.S.R. Uniform Interpretation of the
Rules of International Law Governing Innocent Passage. See Annex A2-2, para. 4 (p. 2-47). See also Kinley, The Law of
Self-Defense, Contemporary Naval Operations, and the United Nations Convention on the Law of the Sea, 19 L. Sea Inst.
Proc. 10, 12-15 (1987) discussing coastal nation enforcement options in light of the U.N. Charter and the law of the sea,
particularly articles 25, 27, 28 and 30 of the 1982 LOS Convention.

%1982 LOS Convention, art. 21. Tankers, nuclear powered vessels, and ships carrying dangerous or noxious substances
may be required, for safety reasons, to utilize designated sea lanes. 1982 LOS Convention, art. 22(2). These controls may
be exercised at any time.

(continued...)
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2.3.2.3 Temporary Suspension of Innocent Passage. A coastal nation may suspend
innocent passage temporarily in specified areas of its territorial sea when it is essential for
the protection of its security. Such a suspension must be preceded by a published notice to
the international community and may not discriminate in form or in fact among foreign
ships.?!

3(...continued)

Art. 21 of the 1982 LOS Convention empowers a coastal nation to adopt, with due publicity, laws and regulations relating
to innocent passage through the territorial sea in respect of all or any of the following eight subject areas (which do not
include security, but see art. 25(3) re temporary closure of the territorial sea for security purposes):

1. The safety of navigation and the regulation of marine traffic (including traffic separation schemes).

2. The protection of navigational aids and facilities and other facilities or installations.

3. The protection of cables and pipelines.

4. The conservation of living resources of the sea.

5. The prevention of infringement of the fisheries regulations of the coastal nation.

6. The preservation of the environment of the coastal nation and the prevention, reduction and control of pollution
thereof.

7. Marine scientific research and hydrographic surveys.

8. The prevention of infringement of the customs, fiscal, immigration or sanitary regulations of the coastal nation.

This list is exhaustive and inclusive.

The coastal nation is required to give appropriate publicity to any dangers to navigation of which it has knowledge within its
territorial sea. Territorial Sea Convention, art. 15; 1982 LOS Convention, art. 24. The U.S. Inland Rules are discussed in
paragraph 2.7.2.1 (p. 2-35).

31 Territorial Sea Convention, art. 16(3); 1982 L.OS Convention, art. 25(3). Authorization to suspend innocent passage
in the U.S. territorial sea during a national emergency is given to the President in 50 U.S.C. sec. 191 (1988). See also 33
C.F.R. part 127. "Security” includes suspending innocent passage for weapons testing and exercises.

For instances in which innocent passage has been suspended, see 4 Whiteman 379-86.

The Conventions do not define how large an area of territorial sea may be temporarily closed off. The 1982 LOS
Convention does clearly limit the maximum breadth of the territorial sea to 12 nautical miles, and thus any nation claiming
to close areas beyond 12 NM during such a suspension would be in violation of international law. The Conventions do not
explain what is meant by "protection of its security” beyond the example of "weapons exercises” added in the 1982 LOS
Convention. Further, how long "temporarily” may be is not defined, but it clearly may not be factually permanent.
Alexander, 39-40; McDougal & Burke 592-93. The prohibition against "discrimination in form or fact among foreign ships”
clearly refers to discrimination among flag nations, and, in the view of the United States, includes direct and indirect dis-
crimination on the basis of cargo, port of origin or destination, or means of propulsion. This position is strengthened by the
provisions of the LOS Convention explicitly dealing with nuclear powered and nuclear capable ships (arts. 22(2) & 23).

See the last subparagraph of paragraph 2.3.3.1 (p. 2-16) regarding the regime of nonsuspendable innocent passage in inter-
national straits.
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2.3.2.4 Warships and Innocent Passage. All warships, including submarines, enjoy the
right of innocent passage on an unimpeded and unannounced basis.>> Submarines, however,
are required to navigate on the surface and to show their flag when passing through foreign
territorial seas.”® If a warship does not comply with coastal nation regulations that conform
to established principles of international law and disregards a request for compliance which is
made to it, the coastal nation may require the warship immediately to leave the territorial sea
in which case the warship shall do so immediately.**

% Territorial Sea Convention, art. 14(1); 1982 LOS Convention, art. 17. Some nations view the mere passage of foreign
warships through their territorial sea per se prejudicial (e.g., because of the military character of the vessel, the flag it is
flying, its nuclear propulsion or weapons, or its destination), and insist on prior notice and/or authorization before foreign
warships transit their territorial sea. See the list of such nations at Table A2-1 (p. 2-83). The United States’ position,
consistent with the travaux preparatoires of the Territorial Sea Convention and the 1982 LOS Convention, is that warships
possess the same right of innocent surface passage as any other vessel in the territorial sea, and that right cannot be
conditioned on prior coastal nation notice or authorization for passage. Oxman, paragraph 2.1, note 2 (p. 2-1), at 854;
Froman, paragraph 2.3.2.1, note 27 (p. 2-8), at 625; Harlow, Legal Aspects of Claims to Jurisdiction in Coastal Waters,
JAG J., Dec. 1969-Jan. 1970, at 86; Walker, What is Innocent Passage?, Nav. War Coll. Rev., Jan. 1969, at 53 & 63,
reprinted in 1 Lillich & Moore, at 365 & 375. The Soviet Union (now Russia) has accepted the United States’ position. See
para. 2 of the Uniform Interpretation of the Rules of International Law Governing Innocent Passage, Annex A2-2 (p. 247),
and Franckx, Innocent Passage of Warships: Recent Developments in US-Soviet Relations, Marine Policy, Nov. 1990, at
484-90. For the earlier Soviet views, see Franckx, The U.S.S.R. Position on the Innocent Passage of Warships Through
Foreign Territorial Waters, 18 J. Mar. L. & Com. 33 (1987), and Butler, Innocent Passage and the 1982 Convention: The
Influence of Soviet Law and Policy, 81 Am. J. Int’t L. 331 (1987). Attempts to require prior authorization or notification of
vessels in innocent passage during the Third LOS Conference were focused on warships. All attempts were defeated: 3d
session, Geneva 1975; 4th session, New York 1976, 9th session, New York 1980; 10th session 1981; 11th session, New
York 1982; and 11th resumed session, Montego Bay 1982. The United States’ views on innocent passage in the territorial
sea were set forth in its 8 March 1983 statement in right of reply, 17 LOS Documents 243-44, Annex Al-1 (p. 1-25).

3 Territorial Sea Convention, art. 14(6); 1982 LOS Convention, art. 20. Unless the coastal nation has consented to
submerged passage, which none has done publicly to date (January 1997). For discussions of the incident in which the
Soviet Whiskey-class submarine U-137 grounded outside the Swedish naval base of Karlskrona, after having entered
Swedish territorial and internal waters submerged without Swedish permission, see Sweden and the Soviet Submarine--A
Diary of Events, 112 Army Q. & Def. J. 6 (1982); Leitenberg, Soviet Submarine Operations in Swedish Waters 1980-1986
(1987); Bildt, Sweden and the Soviet Submarines, Survival, Summer 1983, at 168; Lofgren, Soviet Submarines Against
Sweden, Strategic Review, Winter 1984, at 36; Delupis, Foreign Warships and Immunity for Espionage, 78 Am. J. Int’l L.
53 (1984); Amundsen, Soviet Submarines in Scandinavian Waters, The Washington Quarterly, Summer 1985, at 111.

* Territorial Sea Convention, art. 23; 1982 LOS Convention, art. 30. A warship required to leave for such conduct
shall comply with the request to leave the territorial sea immediately. Uniform Interpretation of the Rules of International
Law Governing Innocent Passage, para. 7, Annex A2-2 (p. 2-47).

Under art. 23 of the 1982 LOS Convention, foreign nuclear-powered ships, and ships carrying nuclear or other inherently
dangerous or noxious substances, exercising the right of innocent passage must "carry documents and observe special
precautionary measures established for such ships by international agreements," such as chap. VIII of the 1974 International
Convention for the Safety of Life at Sea (SOLAS), 32 U.S.T. 275-77, 287-91, T.I.A.S. 9700 (nuclear passenger ship and
nuclear cargo ship safety certificates). These provisions of the 1974 SOLAS are specifically not applicable to warships.
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2.3.2.5 Assistance Entry. All ship and aircraft commanders have an obligation to assist
those in danger of being lost at sea. See paragraph 3.2.1. This long-recognized duty of
mariners permits assistance entry into the territorial sea by ships or, under certain
circumstances, aircraft without permission of the coastal nation to engage in bona fide efforts
to render emergency assistance to those in danger or distress at sea. This right applies only
when the location of the danger or distress is reasonably well known. It does not extend to

entering the territorial sea or superjacent airspace to conduct a search, which requires the
consent of the coastal nation.*

2.3.3 International Straits

2.3.3.1 International Straits Overlapped by Territorial Seas. Straits used for international
navigation through the territorial sea between one part of the high seas or an exclusive
economic zone and another part of the high seas or an exclusive economic zone are subject to
the legal regime of transit passage.*® Transit passage exists throughout the entire strait and

3 Art. 0925, U.S. Navy Regulations, 1990; COMDTINST 16100.3, Subj: Search and Rescue in Foreign Territory and
Territorial Seas, 3 December 1987; National Search and Rescue Manual, vol. I, COMDTINST M16120.5A, para. 1222
(1991). The U.S. Department of State is of the view that the right of assistance entry for aircraft is not as fully developed as
that for vessels. The efforts to render emergency assistance must be undertaken in good faith and not as a subterfuge. See
Statement of Policy by The Department of State, the Department of Defense, and the United States Coast Guard Concerning
Exercise of the Right of Assistance Entry, Annex A2-3 (p. 2-48). That Statement of Policy, extended to include assistance
entry into archipelagic waters, is implemented within the Department of Defense by CJCSI 2410.01A, Subj: Guidance for
the Exercise of Right of Assistance Entry, of 23 April 1997. Annex A2-4 (p. 2-50).

3% Under the 1958 Territorial Sea Convention, international straits overlapped by territorial seas were subject to a regime
providing only nonsuspendable innocent surface passage. Territorial Sea Convention, arts. 14 & 16(4). Part III of the 1982
LOS Convention establishes the regime of transit passage for international straits overlapped by territorial seas. Transit
passage also applies in those straits where the high seas or exclusive economic zone corridor is not suitable for international
navigation. See 1982 LOS Convention, arts. 36 & 37. See also Nordquist, Vol. II at 279-396.

The United States’ view regarding the status of the transit passage regime as existing law is reflected in its 3 March 1983
Statement in Right of Reply, Annex Al-1 (p. 1-25), and Presidential Proclamation 5928, Annex A1-6 (p. 1-64). The right of
transit passage was fully recognized in art. 4 of the Treaty of Delimitation between Venezuela and the Netherlands, 21
March 1978, an English translation of which is set out in Annex 2 to U.S. Dep’t of State, Limits in the Seas No. 105,
Maritime Delimitations, and in Art. VI of the Agreement on the Delimitation of Maritime and Submarine Areas between
Venezuela and Trinidad and Tobago, 18 April 1990, reprinted in U.N. LOS Bull., No. 19, Oct. 1991, at 24. Although the
term "transit passage” was not used in the statement in connection with extension of Great Britain’s territorial sea to 12 NM
(apparently to preclude any implication of incorporation by reference of the entire straits regime, 37 Int'l & Comp. L.Q.
415 (1988)), the "transit passage" regime was used in a Declaration issued by France and Great Britain setting out the
governing regime of navigation in the Dover Straits in conjunction with signature on 2 November 1988 of an Agreement
establishing a territorial sea boundary in the Straits of Dover. U.K. White Paper, France No. I, Cm. 557 (1989); FCO
Press Release No. 100, 2 Nov. 1988.

Straits used for international navigation: In the opinion of the International Court of Justice in the Corfu Channel Case,
1949 1.C.J. 4, reprinted in U.S. Naval War College, International Law Documents 1948-1949, "Blue Book" series, 1950, v.
46, at 108 (1950), the decisive criterion in identifying international straits was not the volume of traffic flowing through the
strait or its relative importance to international navigation, but rather its geographic situation connecting, for example, the
two parts of the high seas, and the fact of its being "used for international navigation.” Id. at 142. This geographical ap-
proach is reflected in both the Territorial Sea Convention (art. 16(4)) and the 1982 LOS Convention (arts. 34(1), 36 & 45).

(continued...)

2-12



2.3.3.1 2.3.3.1

3(...continued)
The geographical definition appears to contemplate a natural and not an artificially constructed canal, such as the Suez
Canal. Efforts to define "used for international navigation" with greater specificity have failed. Alexander, 153-54. The
United States holds that all straits susceptible of use for international navigation are included within that definition. Gruna-
walt, United States Policy on International Straits, 18 Ocean Dev. & Int’l L.J. 445, 456 (1987).

Part III of the 1982 LOS Convention addresses five different kinds of straits used for international navigation, each with a
distinct legal regime:

1. Straits connecting one part of the high seas/EEZ and another part of the high seas/EEZ (art. 37, governed by
transit passage, see paragraph 2.3.3.1 (p. 2-12)).

2. Straits connecting a part of the high seas/EEZ and the territorial sea of a foreign nation (art. 45(1)(a), regulated
by nonsuspendable innocent passage, see paragraph 2.3.3.1, last subparagraph (p. 2-16)).

3. Straits connecting one part of the high seas/EEZ and another part of the high seas/EEZ where the strait is formed
by an island of a nation bordering the strait and its mainland, if there exists seaward of the island a route through the high
seas/EEZ of similar convenience with regard to navigation and hydrographical characteristics (art. 38(1), regulated by
nonsuspendable innocent passage). (Table A2-2 (p. 2-84) lists 22 such straits, including the Strait of Messina (between the
Italian mainland and Sicily). Difficulties in defining "mainland” and alternate routes are discussed in Alexander, 157-61.)

4. Straits regulated in whole or in part by international conventions (art. 35(c)). The 1982 LOS Convention does not
alter the legal regime in straits regulated by long-standing international conventions in force specifically relating to such
straits. While there is no agreed complete list of such straits, the Turkish Straits and the Strait of Magellan are generally
included:

- the Turkish Bosphorus and Dardanelles Straits, governed by the Montreux Convention of 20 July 1936,
173 L.N.T.S. 213, 31 Am. J. Int’l L. Supp. 4; and

- the Straits of Magellan, governed by article V of the Boundary Treaty between Argentina and Chile, 23
July 1881, 82 Brit. Foreign & State Papers 1103, 159 Parry’s T.S. 45 (Magellan Straits are neutralized forever, and
free navigation is assured to the flags of all nations), and article 10 of the Treaty of Peace and Friendship between
Argentina and Chile, 29 November 1984, 24 Int’l Leg. Mat’ls 11, 13 (1985) ("the delimitation agreed upon herein,
in no way affects the provisions of the Boundary Treaty of 1881, according to which the Straits of Magellan are
perpetually neutralized and freedom of navigation is assured to ships of all flags under the terms of Art.5° of said
Treaty").

Alexander 140-50 and Moore, The Regime of Straits and the Third United Nations Conference on the Law of the Sea, 74
Am. J. Intl L. 77, 111 (1980) also list in this category The Oresund and the Belts, governed by the Treaty for the
Redemption of the Sound Dues, Copenhagen, 14 March 1857, 116 Parry’s T.S. 357, 47 Brit. Foreign & State Papers 24,
granting free passage of the Sound and Belts for all flags on 1 April 1857, and the U.S.-Danish Convention on
Discontinuance of Sound Dues, 11 April 1857, 11 Stat. 719, T.S. 67, 7 Miller 519, 7 Bevans 11, guaranteeing "the free and
unencumbered navigation of American vessels, through the Sound and the Belts forever” (see Figure A2-1 (p. 2-71)).
Warships were never subject to payment of the so-called "Sound Dues," and thus it can be argued that no part of these
"long-standing international conventions" are applicable to them. 7 Miller 524-86; 2 Bruel, International Straits 41 (1947).
The U.S. view is that warships and state aircraft traverse the Oresund and the Belts based either under the conventional
right of "free and unencumbered navigation” or under the customary right of transit passage. The result is the same: an
international right of transit independent of coastal nation interference. The Danish view is, however, to the contrary.
Alexandersson, The Baltic Straits 82-86 & 89 (1982). Both Denmark and Sweden (Oresund) maintain that warship and state
aircraft transit in the Baltic Straits are subject to coastal nation restrictions. They argue that the "longstanding international
conventions” apply, as "modified" by longstanding domestic legislation. The United States does not agree. See Table A2-3
(p. 2-85) (listing the Bosporus, Dardanelles, Magellan, Oresund and Store Baelt) and Alexander, 140-50.

(continued...)
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3(...continued)

Sweden and Finland claim Aland’s Hav, the 16 NM wide entrance to the Gulf of Bothnia, as an exception to the
transit passage regime, since passage in that strait is regulated in part by the Convention relating to the Non-fortification
and Neutralization of the Aaland Island, Geneva, 20 Oct. 1921, 9 L.N.T.S. 211, art. 5 ("The prohibition to send warships
into [the waters of the Aaland Islands] or to station them there shall not prejudice the freedom of innocent passage through
the territorial waters. Such passage shall continue to be governed by the international rules and usage in force.”) Declara-
tions on signature of the 1982 LOS Convention, 10 December 1982. It should be noted that under art. 4.II of the 1921
Convention, the territorial sea of the Aaland Islands extends only "three marine miles” from the low-water line and in no
case extends beyond the outer limits of the straight line segments set out in art. 4.1 of that convention. The 1921 Conven-
tion is therefore not applicable to the remaining waters that form the international strait. The United States, which is not
a party to this Convention, has never recognized this strait as falling within art. 35(c) of the LOS Convention. The
parties to the 1921 Convention include Denmark, Finland, Germany, Italy, Poland, Sweden, the United Kingdom, Estonia
and Latvia.

It may be noted that free passage of the Strait of Gibraltar was agreed to in a series of agreements between France,
Spain and Great Britain in the early 20th Century. Article VII of the Declaration between the United Kingdom and France
respecting Egypt and Morocco, London, 8 April 1904, 195 Parry’s T.S. 198, acceded to by Spain in the Declaration of
Paris, 3 Oct. 1904, 196 Parry’s T.S. 353; Declarations on Entente on Mediterranean Affairs, Paris, 16 May 1907, 204
Parry’s T.S. 176 (France and Spain) and London, 16 May 1907, 204 Parry’s T.S. 179 (United Kingdom and Spain); and
art. 6 of the France-Spain Convention concerning Morocco, Madrid, 27 Nov. 1912, 217 Parry’s T.S. 288.

5. Straits through archipelagic waters governed by archipelagic sea lanes passage (art. 53(4) (see paragraph 2.3.4.1

(p. 2-17)). For a listing of nations claiming the status of archipelagic States in accordance with the 1982 LOS Convention
see Table A1-7 (p. 1-85).

There are a number of straits connecting the high seas/EEZ with claimed historic waters (see Table A2-4 (p. 2-85)). The
validity of those claims is, at best, uncertain (see paragraph 1.3.3.1 (p. 1-11)). The regime of passage through such straits is
discussed in Alexander, at 155.

Canals. Man-made canals used for international navigation by definition are not "straits used for international navigation,"
and are generally controlled by agreement between the countries concerned. They are open to the use of all vessels,
although tolls may be imposed for their use. They include:

- the Panama Canal, governed by the 1977 Panama Canal Treaty, 33 U.S.T. 1, T.1.A.S. 10,029, ("in time
of peace and in time of war it shall remain secure and open to peaceful transit by the vessels of all nations on terms
of entire equality . . . . Vessels of war and auxiliary vessels of all nations shall at all times be entitled to transit the
Canal, irrespective of their internal operation, means of propulsion, origin, destination or armament”);

- the Suez Canal, governed by the Convention respecting the Free Navigation of the Suez Canal,
Constantinople, 29 October 1888, 79 Brit. Foreign & State Papers 18, 171 Parry’s T.S. 241, 3 Am. J. Int’l L.
Supp. 123 (1909) ("the Suez maritime canal shall always be free and open, in time of war and in time of peace, to
every vessel of commerce or war, without distinction of flag"), reaffirmed by Egypt in its Declaration on the Suez
Canal, 24 April 1957, U.N. Doc. A/3576 (S/3818), and U.N. Security Council Res. 118, S/3675, 13 Oct. 1956
("There should be free and open transit through the Canal without discrimination, overt or covert--this covers both
political and technical aspects”), Dep’t St. Bull., 22 Oct. 1956, at 618; and

- the Kiel Canal, governed by art. 380 of the Treaty of Versailles, 28 June 1919, T.S. 4, 13 Am. J. Int'l L.
128, Malloy 3329, 2 Bevans 43, 225 Parry’s T.S. 188 ("the Kiel Canal and its approaches shall be maintained free
and open to the vessels of commerce and of war of all nations at peace with Germany on terms of entire equality").
The Federal Republic of Germany does not consider the Treaty of Versailles to apply to the Kiel Canal. Alexander,
at 181. See also The SS Wimbledon, P.C.1.J., Ser. A, No. 1, 1923.

(continued...)
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not just the area overlapped by the territorial sea of the coastal nation(s).

Under international law, the ships and aircraft of all nations, including warships,
auxiliaries, and military aircraft, enjoy the right of unimpeded transit passage through such
straits and their approaches.’” Transit passage is defined as the exercise of the freedoms of
navigation and overflight solely for the purpose of continuous and expeditious transit in the
normal modes of operation utilized by ships and aircraft for such passage.’® This means that
submarines are free to transit international straits submerged, since that is their normal mode
of operation, and that surface warships may transit in a manner consistent with sound
navigational practices and the security of the force, including formation steaming and the
launching and recovery of aircraft.®® All transiting ships and aircraft must proceed without
delay; must refrain from the threat or the use of force against the sovereignty, territorial
integrity, or political independence of nations bordering the strait; and must otherwise refrain
from any activities other than those incident to their normal modes of continuous and
expeditious transit.*

Transit passage through international straits cannot be hampered or suspended by the
coastal nation for any purpose during peacetime.*’ This principle of international law also

3(...continued)
The passage of nuclear powered warships through the Suez Canal is discussed in paragraph 2.1.2.1, note 9 (p. 2-2). Canals
are further discussed in Alexander, at 174-81. Other canals may involve internal waters only, such as the U.S. Intracoastal
Waterway, and the Cape Cod and Erie Canals.

37 The great majority of strategically important straits, i.e., Gibraltar (Figure A2-2 (p. 2-72)), Bab el Mandeb (Figure
A2-3 (p. 2-73)), Hormuz (Figure A2-4 (p. 2-74)), and Malacca (Figure A2-5 (p. 2-75)) fall into this category. Transit
passage regime also applies to those straits less than six miles wide previously subject to the regime of nonsuspendable
innocent passage under the Territorial Sea Convention, e.g., Singapore and Sundra. See Table A2-5 (p. 2-86). It should be
noted that transit passage exists throughout the entire strait and not just the area overlapped by the territorial seas of the
littoral nation(s). Navy JAG message 061630Z JUN 88 (Annex A2-5, (p. 2-59)). See, e.g., Figure A2-4 (p. 2-74).

3% 1982 LOS Convention, arts. 38(2) & 39(1)(c); Moore, The Regime of Straits and The Third United Nations
Conference on the Law of the Sea, 74 Am. J. Int’l L. 77, 95-102 (1980); 1 O’Connell 331-37. Compare art. 53(3) which
defines the parallel concept of archipelagic sea lanes passage as "the exercise . . . of the rights of navigation and overflight
in the normal mode solely for the purpose of continuous, expeditious and unobstructed transit between one part of the high
seas or an exclusive economic zone and another part of the high seas or an exclusive economic zone.” The emphasized
words do not appear in art. 38(2), but rather in the plural in art. 39(1)(c); art. 39 also applies mutatis mutandis to
archipelagic sea lanes passage.

¥ Burke, Submerged Passage Through Straits: Interpretations of the Proposed Law of the Sea Treaty Text, 52 Wash. L.
Rev. 193 (1977); Robertson, Passage Through International Straits: A Right Preserved in the Third United Nations
Conference on the Law of the Sea, 20 Va. J. Int’l L. 801 (1980); Clove, Submarine Navigation in International Straits: A
Legal Perspective, 39 Naval L. Rev. 103 (1990). But see Reisman, The Regime of Straits and National Security: An
Appraisal of International Lawmaking, 74 Am. J. Int’l L. 48 (1980). See also, Nordquist, vol. II at 342.

40 1982 LOS Convention, art. 39(1).

‘' Id., at art. 44.
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applies to transiting ships (including warships) of nations at peace with the bordering coastal
nation but involved in armed conflict with another nation.*

Coastal nations bordering international straits overlapped by territorial seas may
designate sea lanes and prescribe traffic separation schemes to promote navigational safety.
However, such sea lanes and separation schemes must be approved by the competent
international organization (the International Maritime Organization) in accordance with
generally accepted international standards.’ Ships in transit must respect properly
designated sea lanes and traffic separation schemes.*

The regime of innocent passage (see paragraph 2.3.2.1), rather than transit passage,
applies in straits used for international navigation that connect a part of the high seas or an
exclusive economic zone with the territorial sea of a coastal nation. There may be no
suspension of innocent passage through such straits.*

“ Warships and other targetable vessels of nations in armed conflict with the bordering coastal nation may be attacked
within that portion of the international strait overlapped by the territorial sea of the belligerent coastal nation, as in all high
seas or exclusive economic zone waters that may exist within the strait itself.

#1982 LOS Convention, arts. 41(1) & 41(3). Traffic separation schemes have been adopted for the Bab el Mandeb
(Figure A2-3, (p. 2-73)), Hormuz (Figure A2-4, (p. 2-74)), Gibraltar (Figure A2-2, p. (2-72)), and Malacca-Singapore
straits (Figure A2-5, (p. 2-75)).

“ Merchant ships and government ships operated for commercial purposes must respect properly designated sea lanes
and traffic separation schemes. Warships, auxiliaries and government ships operated for non-commercial purposes, e.g.,
sovereign immune vessels (see paragraph 2.1 (p. 2-1)) are not legally required to comply with such sea lanes and traffic
separation schemes while in transit passage. Sovereign immune vessels must, however, exercise due regard for the safety of
navigation. Warships and auxiliaries may, and often do, voluntarily comply with IMO-approved routing measures in
international straits when practicable and compatible with the military mission. When voluntarily using an IMO-approved
traffic separation scheme, such vessels must comply with applicable provisions of the 1972 International Regulations for
Preventing Collision at Sea (COLREGS). (Annex A2-6 (p. 2-62)).

1982 LOS Convention, art. 45. These so-called "dead-end" straits include Head Harbour Passage, the Bahrain-Saudi
Arabia Passage, and the Gulf of Honduras. Moore, The Regime of Straits and the Third United Nations Conference on the
Law of the Sea, 74 Am. J. Int’l L. 112 (1980). Alexander, 154-55 & 186 n.46, asserts the Strait of Juan de Fuca, which is
capable of shallow water passage, would belong in this list when the U.S. claims a 12 NM territorial sea, as it now does.

As between Israel and Egypt at least, the Strait of Tiran (Figure A2-6, (p. 2-76)) is governed by the Treaty of Peace
between Egypt and Israel, 26 March 1979, 18 Int’l Leg. Mat’ls 362, art. V(2) ("the Parties consider the Strait of Tiran and
the Gulf of Aqaba to be international waterways open to all nations for unimpeded and non-suspendable freedom of naviga-
tion and overflight"). See the list at Table A2-4 (p. 2-85). Israel did not object to Part III of the LOS Convention “to the
extent that particular stipulations and understandings for a passage regime for specific straits, giving broader rights to their
users, are protected, as is the case for some of the straits in my country’s region, or of interest to my country.” 17 LOS
Official Records 84, para. 19. Egypt’s declaration accompanying its ratification of the LOS Convention on 26 August 1983
stated "[t]he provisions of the 1979 Peace Treaty Between Egypt and Israel concerning passage though the Strait of Tiran
and the Gulf of Aqaba come within the framework of the general regime of waters forming straits referred to in part III of
the Convention, wherein it is stipulated that the general regime shall not affect the legal status of waters forming straits and
shall include certain obligations with regard to security and the maintenance of order in the State bordering the strait.” At a
29 January 1982 press conference, U.S. LOS Ambassador Malone said, "the U.S. fully supports the continuing applicability
and force of freedom of navigation and overflight for the Strait of Tiran and the Gulf of Agaba as set out in the Peace

(continued...)
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2.3.3.2 International Straits Not Completely Overlapped by Territorial Seas. Ships and
aircraft transiting through or above straits used for international navigation which are not
completely overlapped by territorial seas and through which there is a high seas or exclusive
economic zone corridor suitable for such navigation, enjoy the high seas freedoms of
navigation and overflight while operating in and over such a corridor. Accordingly, so long
as they remain beyond the territorial sea, all ships and aircraft of all nations have the

unencumbered right to navigate through and over such waters subject only to due regard for
the right of others to do so as well.*

2.3.4 Archipelagic Waters

2.3.4.1 Archipelagic Sea Lanes Passage. All ships and aircraft, including warships and
military aircraft, enjoy the right of archipelagic sea lanes passage while transiting through,
under or over archipelagic waters and adjacent territorial seas via all routes normally used
for international navigation and overflight. Archipelagic sea lanes passage is defined under
international law as the exercise of the freedom of navigation and overflight for the sole
purpose of continuous, expeditious and unobstructed transit through archipelagic waters, in
the normal modes of operations, by the ships and aircraft involved.*” This means that
submarines may transit while submerged*® and that surface warships may carry out those
activities normally undertaken during passage through such waters, including activities
necessary to their security, such as formation steaming and the launching and recovery of
aircraft. The right of archipelagic sea lanes passage is substantially identical to the right of
transit passage through international straits (see paragraph 2.3.3.1).* When archipelagic sea
lanes are properly designated by the archipelagic nation, the following additional rules apply:

4(...continued)
Treaty between Egypt and Israel. In the U.S. view, the Treaty of Peace is fully compatible with the LOS Convention and
will continue to prevail. The conclusion of the LOS Convention will not affect these provisions in any way." 128 Cong.
Rec. S4089, 27 April 1982. Compare Lapidoth, The Strait of Tiran, the Gulf of Aqaba, and the 1979 Treaty of Peace
Between Egypt and Israel, 77 Am. J. Int’l L. 84 (1983) with El Baradei, The Egyptian-Israeli Peace Treaty and Access to
the Guif of Aqaba: A New Legal Regime, 76 id. 532 (1982).

4 1982 LOS Convention, art. 36. See Table A2-5 (p. 2-86). Table A2-6 (p. 2-88) lists other straits less than 24 NM
wide which could have a high seas route if the littoral nations continue to claim less than a 12 NM territorial sea. While
theoretically the regime of transit passage would apply if the corridor is not suitable for passage, Alexander found no such
strait. Alexander at 151-52. Compare, however, the suitability for the passage of deep draft tankers through the waters in
the vicinity of Abu Musa Island in the southern Persian Gulf.

47 1982 LOS Convention, art. 53(3).

48 Nordquist, Vol. II at 342 (para. 39.10(e)) and 476-77 (paras. 53.9(c) & 53.9(d)).

49 1982 LOS Convention, art. 54. See discussion at paragraph 2.3.4.2, note 56 (p. 2-18).
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1. Each such designated sea lane is defined by a continuous axis line from the point of
entry into the territorial sea adjacent to the archipelagic waters, through those archipelagic
waters, to the point of exit from the territorial sea beyond.®

2. Ships and aircraft engaged in archipelagic sea lanes passage through such designated
sea lanes are required to remain within 25 nautical miles either side of the axis line and must

approach no closer to the coast line than 10 percent of the distance between the nearest
islands. See Figure 2-1.5!

This right of archipelagic sea lanes passage, through designated sea lanes as well as
through all normal routes, cannot be hampered or suspended by the archipelagic nation for
any purpose.’?

2.3.4.2 Innocent Passage. Outside of archipelagic sea lanes, all ships, including warships,
enjoy the more limited right of innocent passage throughout archipelagic waters just as they
do in the territorial sea.” Submarines must remain on the surface and fly their national flag.
Any threat or use of force directed against the sovereignty, territorial integrity, or political
independence of the archipelagic nation is prohibited. Launching and recovery of aircraft are
not allowed, nor may weapons exercises be conducted. The archipelagic nation may
promulgate and enforce reasonable restrictions on the right of innocent passage through its
archipelagic waters for reasons of navigational safety and for customs, fiscal, immigration,
fishing, pollution, and sanitary purposes.** Innocent passage may be suspended temporarily
by the archipelagic nation in specified areas of its archipelagic waters when essential for the
protection of its security, but it must first promulgate notice of its intentions to do so and
must apply the suspension in a nondiscriminating manner.” There is no right of overflight
through airspace over archipelagic waters outside of archipelagic sea lanes.

%0 1982 LOS Convention, art. 53(5).

' Hd.

52 Id., art 53(3). See also, Nordquist, Vol. II at 476-77.

331982 LOS Convention, art. 52(1).

% Id., arts. 52(1), 53 & 21.

S Id., art. 52(2).

% Most of the essential elements of the transit passage regime in non-archipelagic international straits (paragraph 2.3.4.1
(p- 2-17)) apply in straits forming part of an archipelagic sea lane. 1982 LOS Convention, art. 54, applying mutatis
mutandis art. 39 (duties of ships and aircraft during transit passage), 40 (research and survey activities), and 42 and 44
(laws, regulations and duties of the bordering State relating to passage). This right exists regardless of whether the strait
connects high seas/EEZ with archipelagic waters (e.g., Lombok Strait) or connects two areas of archipelagic waters with
one another (e.g., Wetar Strait). Alexander, 155-56. Although theoretically only the regime of innocent passage exists in

straits within archipelagic waters not part of an archipelagic sea lane (paragraph 2.3.4.2 (p. 2-18); 1982 LOS Convention,
(continued...)
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Figure 2-1. A Designated Archipelagic Sea Lane

50 NM ARCHIPELAGIC SEA LANE

QpSc

‘c\,\\\‘

DISTANCE BETWEEN ISLANDS A AND B IS 40 NM, SHIPS AND AIR-
.CRAFT MUST APPROACH NO CLOSER THAN 4 NM TO EITHER
ISLAND (10 PERCENT OF DISTANCE BETWEEN ISLANDS).

2.4 NAVIGATION IN AND OVERFLIGHT OF INTERNATIONAL WATERS

2.4.1 Contiguous Zones. The contiguous zone is comprised of international waters in and
over which the ships and aircraft, including warships and military aircraft, of all nations
enjoy the high seas freedoms of navigation and overflight as described in paragraph 2.4.3.
Although the coastal nation may exercise in those waters the control necessary to prevent and
punish infringement of its customs, fiscal, immigration, and sanitary laws that may occur

%(...continued)

art. 52(1); Alexander, 156), since archipelagic sea lanes "shall include all normal passage routes . . . and all normal
navigational channels . . ." (art. 53(4)), the regime of archipelagic sea lanes passage effectively applies to these straits as
well.

If a nation meets all the criteria but has not claimed archipelagic status, then high seas freedoms exist in all maritime areas
outside the territorial seas of the individual islands; transit passage applies in straits susceptible of use for international
navigation; and innocent passage applies in other areas of the territorial sea. See also U.S. Statement in Right of Reply,
Annex Al-1 (p. 1-25).
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within its territory (including its territorial sea), it cannot otherwise interfere with
international navigation and overflight in and above the contiguous zone.>’

2.4.2 Exclusive Economic Zones. The coastal nation’s jurisdiction and control over the
exclusive economic zone are limited to matters concerning the exploration, exploitation,
management, and conservation of the resources of those international waters. The coastal
nation may also exercise in the zone jurisdiction over the establishment and use of artificial
islands, installations, and structures having economic purposes; over marine scientific
research (with reasonable limitations); and over some aspects of marine environmental
protection. Accordingly, the coastal nation cannot unduly restrict or impede the exercise of
the freedoms of navigation in and overflight of the exclusive economic zone. Since all ships
and aircraft, including warships and military aircraft, enjoy the high seas freedoms of
navigation and overflight and other internationally lawful uses of the sea related to those
freedoms, in and over those waters, the existence of an exclusive economic zone in an area
of naval operations need not, of itself, be of operational concern to the naval commander.*®

2.4.2.1 Marine Scientific Research. Coastal nations may regulate marine scientific research
conducted in marine areas under their jurisdiction. This includes the EEZ and the continental
shelf.>® Marine scientific research includes activities undertaken in the ocean and coastal
waters to expand knowledge of the marine environment for peaceful purposes, and includes:
oceanography, marine biology, geological/geophysical scientific surveying, as well as other
activities with a scientific purpose. The United States does not require that other nations
obtain its consent prior to conducting marine scientific research in the U.S. EEZ.®

2.4.2.2 Hydrographic Surveys and Military Surveys. Although coastal nation consent must
be obtained in order to conduct marine scientific research in its exclusive economic zone, the
coastal nation cannot regulate hydrographic surveys or military surveys conducted beyond its
territorial sea, nor can it require notification of such activities.®!

57 Territorial Sea Convention, art. 24; 1982 LOS Convention, art. 33. See paragraph 2.4.4 (p. 2-22) regarding security
zones.

58 1982 LOS Convention, arts. 56, 58 & 60; see paragraph 1.5.2, note 49 (p. 1-19). A few nations explicitly claim the
right to regulate the navigation of foreign vessels in their EEZ beyond that authorized by customary law reflected in the
LOS Convention: Brazil, Guyana, India, Maldives, Mauritius, Nigeria, Pakistan and the Seychelles. See Tables A2-7 (p. 2-
89) and A2-8 (p. 2-90); Attard, The Exclusive Economic Zone in International Law 51-52, 81 & 85-86 (1987); Rose, Naval
Activity in the EEZ--Troubled Waters Ahead?, 39 Naval L. Rev. 67 (1990). The United States rejects those claims. U.S.
Statement in Right of Reply, Annex Al-1 (p. 1-25), and 1983 Oceans Policy Statement, Annex Al-3 (p. 1-38).

% 1982 LOS Convention art. 246.
® See Annex Al-7 (p. 1-65).

6! See Commentary accompanying Letter of Transmittal, Oct. 7, 1994, Senate Treaty Doc. 103-39 (Annex Al-2 (p. 1-
29)), at 80. The Commentary may be found in U.S. State Department, Dispatch, Vol. 6, Supp. No. 1 (Feb. 1995).

2-20



2.4.2.2 243

A hydrographic survey is the obtaining of information in coastal or relatively shallow
areas for the purpose of making navigational charts and similar products to support safety of
navigation. A hydrographic survey may include measurements of the depth of water,
configuration and nature of the natural bottom, direction and force of currents, heights and
times of tides, and hazards to navigation.5

A military survey is the collecting of marine data for military purposes. A military
survey may include collection of oceanographic, marine geological, geophysical, chemical,
biological, acoustic, and related data.®

2.4.3 High Seas. All ships and aircraft, including warships and military aircraft, enjoy
complete freedom of movement and operation on and over the high seas. For warships, this
includes task force maneuvering, flight operations, military exercises, surveillance,
intelligence gathering activities, and ordnance testing and firing. All nations also enjoy the
right to lay submarine cables and pipelines on the bed of the high seas as well as on the
continental shelf beyond the territorial sea, with coastal nation approval for the course of
pipelines on the continental shelf.* All of these activities must be conducted with due

regard for the rights of other nations and the safe conduct and operation of other ships and
aircraft.®

62 Roach, Research and Surveys in Coastal Waters, Vol. 20 Center for Oceans Law and Policy, UVA, Annual Seminar
(1996), at 187.

% Id., at 187-88. See also Roach, Marine Scientific Research and the New Law of the Sea, 27 Ocean Dev. & Int’l L.
59 (1996) at 61.

% Submarine cables include telegraph, telephone and high-voltage power cables. Commentary of the International Law
Commission on draft arts. 27 and 35 on the law of the sea, U.N. GAOR Supp. 9, U.N. Doc. A/3159, II Int’t L. Comm.
Y.B. 278 & 281 (1956). See also, Commentary accompanying Letters of Transmittal and Submittal in U.S. Department of
State, Dispatch, Vol. 6, Supp. No. 1 (Feb. 1995) at 19. All nations enjoy the right to lay submarine cables and pipelines on
the bed of the high seas as well as on their own and other nations’ continental shelves. Consequently, SOSUS arrays can be
lawfully laid on other nations’ continental shelves beyond the territorial sea without notice or approval. 1982 LOS Conven-
tion, art. 79.

Willfully or with culpable negligence damaging a submarine cable or pipeline, except in legitimate life-saving or ship-saving
situations, is a punishable offense under the laws of most nations. In addition, provisions exist for compensation from a
cable owner for an anchor, net or other fishing gear sacrificed in order to avoid injuring the cable. Warships may approach
and visit a vessel, other than another warship, suspected of causing damage to submarine cables in investigation of such
incidents. Convention on the Protection of Submarine Cables, Paris, 14 March 1884, 24 Stat. 989, T.S. No. 380, as
amended, 25 Stat. 1414, T.S. Nos. 380-1, 380-2, 380-3, reproduced in AFP 110-20 at 36-1; Franklin, The Law of the Sea:
Some Recent Developments 157-178 (U.S. Naval War College, International Law Studies 1959-1960, v. 53, 1961) (dis-
cussing the boarding of the Soviet trawler NOVOROSSIISK by USS ROY O. HALE on 26 February 1959, 40 Dep’t St.
Bull. 555-58 (1959)). The 1884 Submarine Cables Convention is implemented in 47 U.S.C. sec. 21 et seq. (1982).

% High Seas Convention, art. 2; Continental Shelf Convention, art. 4; 1982 LOS Convention, arts. 79 & 87; Chicago
Convention, art. 3(d) (military aircraft). The exercise of any of these freedoms is subject to the conditions that they be taken
with "reasonable regard”, according to the High Seas Convention, or "due regard”, according to the 1982 LOS Convention,
for the interests of other nations in light of all relevant circumstances. The "reasonable regard” or "due regard” standards
are one and the same and require any using nation to be cognizant of the interests of others in using a high seas area, and to

(continued...)
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2.4.3.1 Warning Areas. Any nation may declare a temporary warning area in international
waters and airspace to advise other nations of the conduct of activities that, although lawful,
are hazardous to navigation and/or overflight. The U.S. and other nations routinely declare
such areas for missile testing, gunnery exercises, space vehicle recovery operations, and
other purposes entailing some danger to other lawful uses of the high seas by others. Notice
of the establishment of such areas must be promulgated in advance, usually in the form of a
Notice to Mariners (NOTMAR) and/or a Notice to Airmen (NOTAM). Ships and aircraft of
other nations are not required to remain outside a declared warning area, but are obliged to
refrain from interfering with activities therein. Consequently, ships and aircraft of one nation
may operate in a warning area within international waters and airspace declared by another
nation, collect intelligence and observe the activities involved, subject to the requirement of
due regard for the rights of the declaring nation to use international waters and airspace for
such lawful purposes.®

2.4.4 Declared Security and Defense Zones. International law does not recognize the right
of any nation to restrict the navigation and overflight of foreign warships and military aircraft
beyond its territorial sea. Although several coastal nations have asserted claims that purport

6(...continued)

abstain from nonessential, exclusive uses which substantially interfere with the exercise of other nations’ high seas freedoms.
Any attempt by a nation to impose its sovereignty on the high seas is prohibited as that ocean space is designated open to
use by all nations. High Seas Convention, art. 2; 1982 LOS Convention, arts. 87 & 89. See MacChesney 610-29. Section
101(c) of the Deep Seabed and Hard Minerals Resources Act, 30 U.S.C. sec. 1411(c) (1988), requires U.S. citizen licensees
to exercise their rights on the high seas with reasonable regard for the interests of other States in their exercise of the
freedom of the high seas. Section 111, codified at 30 U.S.C. sec. 1421, requires licensees to act in a manner that does not
unreasonably interfere with interests of other States in their exercise of freedom of the high seas, as recognized under
general principles of international law.

A legislative history of the articles of the 1982 LOS Convention regarding navigation on the high seas (arts. 87, 89-94 and
96-98) may be found in U.N. Office for Oceans Affairs and the Law of the Sea, The Law of the Sea: Navigation on the
High Seas, U.N. Sales No. E.89.V.2 (1989). See also Commentary, paragraph 2.4.2.2, note 61 (p. 2-20) at 17-19;
Nordquist, Vol. IIT at 72-86.

¢ Franklin, paragraph 2.4.3, note 64 (p. 2-21), at 178-91; SECNAVINST 2110.3 (series), Subj: Special Warnings to
Mariners; OPNAVINST 3721.20 (series), Subj: The U.S. Military Notice to Airmen (NOTAM) System.

For example, in response to the terrorist attacks on U.S. personnel in Lebanon on 18 April and 23 October 1983, involving
the use of extraordinarily powerful gas-enhanced explosive devices light enough to be carried in cars and trucks, single
engine private aircraft, or small high-speed boats, U.S. forces in the Mediterranean off Lebanon and in the Persian Gulf
took a series of defensive measures designed to warn unidentified ships and aircraft whose intentions were unknown from
closing within lethal range of suicide attack. Warnings were promulgated through NOTMARS and NOTAMS requesting
unidentified contacts to communicate on the appropriate international distress frequency and reflected NCA authorization of
commanders to take the necessary and reasonable steps to prevent terrorist attacks on U.S. forces. See 78 Am. J. Int'l L.
884 (1984).

The effectiveness of such attacks was firmly established by the 23 October 1983 levelling of the USMC BLT 1/8 Head-
quarters building at Beirut International Airport by a truck bomb generating the explosive power of at least 12,000 pounds
effective yield equivalent of TNT. Report of the DOD Commission on Beirut International Airport Terrorist Act, October
23, 1983 (Long Commission Report), 20 Dec. 1983, at 86; Frank, U.S. Marines in Lebanon 1982-1984, at 152 (1987);
Navy Times, 15 Dec. 1986, at 11.
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to prohibit warships and military aircraft from operating in so-called security zones extending
beyond the territorial sea, such claims have no basis in international law in time of peace,
and are not recognized by the United States.®’

The Charter of the United Nations and general principles of international law recognize
that a nation may exercise measures of individual and collective self-defense against an
armed attack or imminent threat of armed attack. Those measures may include the
establishment of "defensive sea areas" or "maritime control areas" in which the threatened
nation seeks to enforce some degree of control over foreign entry into those areas.
Historically, the establishment of such areas extending beyond the territorial sea has been
restricted to periods of war or to declared national emergency involving the outbreak of
hostilities. International law does not determine the geographic limits of such areas or the
degree of control that a coastal nation may lawfully exercise over them, beyond laying down

the general requirement of reasonableness in relation to the needs of national security and
defense.®®

" Leiner, Maritime Security Zones: Prohibited Yet Perpetuated, 24 Va. J. Int'l L. 967, 980 & 984-88 (1984). See
paragraph 1.5.4, note 54 (p. 1-21). U.S. protest of the “restricted area” established by Libya within 100 NM radius of
Tripoli is recorded in 1973 Digest of U.S. Practice in International Law 302-03. See also 1975 id. 451-52; 1977 id. 636;
Note-Air Defense Zones, Creeping Jurisdiction in the Airspace, 18 Va. J. Int’l L. 485 (1978). Roach & Smith discuss so-
called "security zones" at 104-106.

% Defense Zones. Measures of protective jurisdiction referred to in this paragraph may be accompanied by a special
proclamation defining the area of control and describing the types of control to be exercised therein. Typically, this is done
where a state of belligerence exists, such as during World War II. In addition, so-called "defensive sea areas,” though
usually limited in past practice to the territorial sea, occasionally have included areas of the high seas as well. See U.S.
Naval War College, International Law Documents, "Blue Book" series, 1948-49, v. 46 (1950) at 157-76, MacChesney
603-04 & 607.

The statute authorizing the President to establish defensive sea areas by Executive Order (18 U.S.C. sec. 2152 (1988)) does
not restrict these areas to the territorial sea. Executive Orders establishing defensive sea areas are promulgated by the
Department of the Navy in OPNAVINST 5500.11 (series) and 32 C.F.R. part 76l. It should also be noted that establishment
of special control areas extending beyond the territorial sea, whether established as "defensive sea areas" or "maritime
control areas,” has been restricted in practice to periods of war or of declared national emergency. On the other hand, in
time of peace the United States has exercised, and continues to exercise, jurisdiction over foreign vessels in waters con-
tiguous to its territorial sea consistent with the authority recognized in art. 24 of the 1958 Territorial Sea Convention and
art. 33 of the 1982 LOS Convention. This limited jurisdiction has, of course, been exercised without establishing special
defensive sea areas or maritime control areas covering such waters. NWIP 10-2, art. 413d n.21. See Woods, State and
Federal Sovereignty Claims Over the Defensive Sea Areas in Hawaii, 39 Nav. L. Rev. 129 (1990).

Closed Seas and Zones of Peace. Proposals have been advanced at various times to exclude non-littoral warships from
"closed" seas such as the Black Sea or Baltic Sea, where water access is limited, or from the entire Indian Ocean as a
designated "zone of peace.” These claims have not gained significant legal or political momentum or support and are not
recognized by the United States. Views of the former-Soviet Union on closed seas are discussed in Darby, The Soviet
Doctrine of the Closed Sea, 23 San Diego L. Rev. 685 (1986). See also paragraph 1.3.3.1, note 23 (p. 1-11). The proposed
Indian Ocean Zone of Peace is discussed in Alexander, at 339-40.

Nuclear free zones are discussed in paragraph 2.4.6 (p. 2-26).
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2.4.5 Polar Regions

2.4.5.1 Arctic Region. The U.S. considers that the waters, ice pack, and airspace of the
Arctic region beyond the lawfully claimed territorial seas of littoral nations have international
status and are open to navigation by the ships and aircraft of all nations. Although several
nations have, at times, attempted to claim sovereignty over the Arctic on the basis of
discovery, historic use, contiguity (proximity), or the so-called "sector" theory, those claims
are not recognized in international law. Accordingly, all ships and aircraft enjoy the
freedoms of high seas navigation and overflight on, over, and under the waters and ice pack
of the Arctic region beyond the lawfully claimed territorial seas of littoral states.*

2.4.5.2 Antarctic Region. A number of nations have asserted conflicting and often
overlapping claims to portions of Antarctica. These claims are premised variously on

% Arctic operations are described in Lyon, Submarine Combat in the Ice, U.S. Naval Inst. Proc., Feb. 1992, at 33;
Allard, To the North Pole!, U.S. Naval Inst. Proc., Sept. 1987, at 56; LeSchack, ComNavForArctic, U.S. Naval Inst.
Proc., Sept. 1987, at 74; Atkeson, Fighting Subs Under the Ice, U.S. Naval Inst. Proc., Sept. 1987, at 81; Le Marchand,
Under Ice Operations, Nav. War Coll. Rev., May-June 1985, at 19; and Caldwell, Arctic Submarine Warfare, The
Submarine Rev., July 1983, at 5. Alexander, Navigational Restrictions 311-19 & 358-59, notes the following unilateral
claims that adversely impact on navigational freedoms through Arctic straits:

- The [former] U.S.S.R. claims the White Sea and Cheshskaya Gulf to the east as historic waters, and has
delimited a series of straight baselines along its Arctic coast closing off other coastal indentations, as well as joining
the coastal islands and island groups with the mainland, thereby purporting to close off the major straits of the
Northeast Passage. See Franckx, Non-Soviet Shipping in the Northeast Passage, and the Legal Status of Proliv Vil’-
kitskogo, 24 Polar Record 269 (1988).

- Norway has delimited straight baselines about the Svalbard Archipelago that do not conform to art. 7 of the
1982 LOS Convention.

- Canada purports to close off its entire Arctic archipelago with straight baselines and declares that the
waters within the baselines -- including the Northwest Passage -- are internal waters. 24 Int’l Leg. Mat’ls 1728
(1985). See Figures A2-7 (p. 2-77) and A2-8 (p. 2-78). The United States has not accepted that claim. See the
Agreement between the Government of Canada and the Government of the United States of America on Arctic
Cooperation, 11 January 1988, 28 Int’l Leg. Mat’ls 142 (1989). The negotiation of this agreement is discussed in
Howson, Breaking the Ice: The Canadian-American Dispute over the Arctic’s Northwest Passage, 26 Colum. J.
Trans. L. 337 (1988). The October 1988 transit by the icebreaker USCGC POLAR STAR pursuant to this agree-
ment is discussed in 83 Am. J. Int’l L. 63 and 28 Int’l Leg. Mat’ls 144-45 (1989); the POLAR STAR’s August 1989
transit is summarized in West, Breaking Through the Arctic, U.S. Naval Inst. Proc., Jan. 1990, at 57. The Canadian
claim is discussed in Pullen, What Price Canadian Sovereignty?, U.S. Naval Inst. Proc., Sept. 1987, at 66 (Captain
Pullen, Canadian Navy retired, argues that the Northwest Passage is the sea route that links the Atlantic and the
Pacific oceans north of America, and lists the 36 transits of the Passage from 1906 to 1987). See Figure A2-8 (p. 2-
78). See also Maclnnis, Braving the Northwest Passage, Nat’l Geog., May 1989, at 584-601 and Roach & Smith, at
207-215.

Other Arctic straight baselines not drawn in conformity with the 1982 LOS Convention include those around Iceland and
Danish-drawn lines around Greenland and the Faeroe Islands.
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discovery, contiguity, occupation and, in some cases, the "sector" theory. The U.S. does not
recognize the validity of the claims of other nations to any portion of the Antarctic area.™

2.4.5.2.1 The Antarctic Treaty of 1959. The U.S. is a party to the multilateral treaty of
1959 governing Antarctica.”’ Designed to encourage the scientific exploration of the
continent and to foster research and experiments in Antarctica without regard to conflicting
assertions of territorial sovereignty, the 1959 accord provides that no activity in the area
undertaken while the treaty is in force will constitute a basis for asserting, supporting, or
denying such claims.”

The treaty also provides that Antarctica "shall be used for peaceful purposes only," and
that "any measures of a military nature, such as the establishment of military bases and
fortifications, the carrying out of military maneuvers, as well as the testing of any type of
weapons" shall be prohibited.” All stations and installations, and all ships and aircraft at
points of discharging or embarking cargo or personnel in Antarctica, are subject to inspection
by designated foreign observers.”* Therefore, classified activities are not conducted by the
U.S. in Antarctica, and all classified material is removed from U.S. ships and aircraft prior
to visits to the continent.” In addition, the treaty prohibits nuclear explosions and disposal
of nuclear waste anywhere south of 60° South Latitude.” The treaty does not, however,
affect in any way the high seas freedoms of navigation and overflight in the Antarctic region.
Antarctica has no territorial sea or territorial airspace.

" Although the United States would be fully justified in asserting a claim to sovereignty over one or more areas of
Antarctica on the basis of its extensive and continuous scientific activities there, it has not done so. See Joyner, Maritime
Zones in the Southern Ocean: Problems concerning the Correspondence of Natural and Legal Maritime Zones, 10 Applied
Geog. 307 (1990); Hinckley, Protecting American Interests in the Antarctic: The Territorial Claims Dilemma, 39 Naval L.
Rev. 43 (1990).

7 Antarctic Treaty, Washington, 1 December 1959, 12 U.S.T. 794; 402 U.N.T.S. 71; T.1.A.S. 4780; text reprinted in
AFP 110-20 at 4-21. Its provisions apply south of 60° South Latitude.

7 Art. IV.2.
» Art. L1,
 Art. VIL3.

5 For further information and guidance, see DOD Directive 2000.6, Subj: Conduct of Operations in Antarctica, and
OPNAVINST 3120.20 (series), Subj: Navy Policy in Antarctica and Support of the U.S. Antarctic Program.

% Arts. V and VI.
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2.4.6 Nuclear Free Zones. The 1968 Nuclear Weapons Non-Proliferation Treaty,” to
which the United States is a party, acknowledges the right of groups of nations to conclude
regional treaties establishing nuclear free zones.”® Such treaties or their provisions are
binding only on parties to them or to protocols incorporating those provisions. To the extent
that the rights and freedoms of other nations, including the high seas freedoms of navigation
and overflight, are not infringed upon, such treaties are not inconsistent with international
law.” The 1967 Treaty for the Prohibition of Nuclear Weapons in Latin America (Treaty of
Tlatelolco)® is an example of a nuclear free zone arrangement that is fully consistent with
international law, as evidenced by U.S. ratification of its two Protocols.®! This in no way

7 Treaty on the Non-proliferation of Nuclear Weapons, Washington, London & Moscow, 1 July 1968, 21 U.S.T. 483;
729 U.N.T.S. 161; T.I.A.S. 6839.

®Id., Art. VI

™ The United States, therefore, does not oppose the establishment of nuclear free zones provided certain fundamental
rights are preserved in the area of their application. These include non-interference with the high seas freedoms of naviga-
tion and overflight beyond the territorial sea, the right of innocent passage in territorial seas and archipelagic waters, the
right of transit passage of international straits and the right of archipelagic sea lanes passage of archipelagic waters. Parties
to such agreements may, however, grant or deny transit privileges within their respective land territory, internal waters and
national airspace, to nuclear powered and nuclear capable ships and aircraft of non-party nations, including port calls and
overflight privileges. Dept St. Bull., Aug. 1978, at 46-47; 1978 Digest of U.S. Practice in International Law 1668; 1979
Digest of Practice in International Law 1844. See also Rosen, Nuclear-Weapon-Free Zones, Nav. War Coll. Rev., Autumn
1996, at 44.

® Treaty for the Prohibition of Nuclear Weapons in Latin America (Treaty of Tlateloco), Mexico City, 14 February 1967, 22
U.S.T. 762; 64 U.N.T.S. 281, T.I.LA.S. 7137; AFP 110-20 at 4-9, entered into force 22 April 1968. The Treaty of Tlateloco
consists of the Treaty and two Additional Protocols. The parties to the Treaty are listed in 28 Int’l Leg. Mat’ls 1404 (1989). By its
terms, the United States cannot be a party to the Treaty of Tlateloco since the United States does not lie within the zone of its
application. See Figure A2-9 (p. 2-79). The United States is, however, a party to both Additional Protocols.

8! Additional Protocol I to the Treaty of Tlateloco, 33 U.S.T. 1972; T.I.A.S. 10147; 634 U.N.T.S. 362, entered into
force 11 December 1969 (for the U.S., 23 November 1981), and calls upon nuclear-weapons nations outside the treaty zone
to apply the denuclearization provisions of the Treaty to their territories in the zone. As of 1 January 1997, France, the
Netherlands, the United Kingdom, and the United States are parties to Additional Protocol 1. Within the Latin American
nuclear-weapons free zone lie the Panama Canal, Guantanamo Naval Base in Cuba, the Virgin Islands, and Puerto Rico.
Since Addition Protocol I entered into force for the United States on 23 November 1981, the U.S. may not store or deploy
nuclear weapons in those areas, but its ships and aircraft may still visit these ports and airfields, and overfly them, whether
or not these ships and aircraft carry nuclear weapons. In this regard, see also Articles III.1(e) and VL1 of the 1977 Treaty
Concerning the Permanent Neutrality and Operations of the Panama Canal, 33 U.S.T. 1; T.LLA.S. 10,029, which specifi-
cally guarantee the right of U.S. military vessels to transit the Canal regardless of their cargo or armament. This includes
submarines as well as surface ships. The United States also has the right to repair and service ships carrying nuclear weap-
ons in ports in the Virgin Islands, Puerto Rico and Guantanamo when incident to transit through the area. Further, the
United States retains the right to off-load nuclear weapons from vessels in these ports in the event of emergency or opera-
tional requirements if such off-loading is temporary and is required in the course of a transit through the area.

The U.S. ratification of Protocol I (and of Protocol II discussed below) was subject to understandings and declarations that
the Treaty of Tlateloco does not affect the right of a nation adhering to Protocol I to grant or deny transit and transport
privileges to its own or any other vessels or aircraft irrespective of cargo or armaments, and that the treaty does not affect
the rights of a nation adhering to Protocol I regarding exercise of the freedoms of the seas, or regarding passage through or
over waters subject to the sovereignty of a Treaty nation. See 28 Int’l Leg. Mat’ls 1410-12 (1989).

(continued...)
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affects the exercise by the U.S. of navigational rights and freedoms within waters covered by
the Treaty of Tlatelolco.®

81(...continued)

The terms "transit and transport” are not defined in the Treaty. These terms should be interpreted on a case-by-case basis,
bearing in mind the basic idea that the Treaty was not intended to inhibit activities reasonably related to the passage of
nuclear weapons through the zone. No Latin American party to the Treaty objected when the United States and France made
formal statements confirming transit and transport rights when ratifying Protocol II. No Latin American party has denied
transit or transport privileges on the basis of the Treaty or its Protocols, notwithstanding the fact that U.S. military vessels
and aircraft frequently engage in transit, port calls and overflights in the region, and that it is U.S. policy neither to confirm
nor deny the presence of nuclear weapons in such cases. 1978 Digest at 1624; Prohibition of Nuclear Weapons in Latin
America, Hearing before Sen. For. Rel. Comm., 97th Cong., 1st Sess., 22 Sept. 1981, at 18-20.

Additional Protocol II to the Treaty of Tlateloco, 22 U.S.T. 754; T.1.A.S. 7137; 634 U.N.T.S. 364; AFP 110-20 at 4-18,
entered into force 11 December 1969 (for the U.S., 12 May 1971) and obligates nuclear-weapons nations to respect the
denuclearized status of the zone, not to contribute to acts involving violation of obligations of the parties, and not to use or
threaten to use nuclear weapons against the contracting parties (i.e., the Latin American countries). The United States rati-
fied Protocol II subject to understandings and declarations, 22 U.S.T. 760; 28 Int’l Leg. Mat’ls at 1422-23 (1989), that the
Treaty and its Protocols have no effect upon the international status of territorial claims; the Treaty does not affect the right
of the Contracting Parties to grant or deny transport and transit privileges to non-Contracting Parties; that the United States
would "consider that an armed attack by a Contracting Party, in which it was assisted by a nuclear-weapon State, would be
incompatible with the contracting Party’s corresponding obligations under Article I of the Treaty;" and, although not
required to do so, the United States will act, with respect to the territories of Protocol I adherents that are within the Treaty
zone, in the same way as Protocol II requires it to act toward the territories of the Latin American Treaty parties. China,
France, the former-Soviet Union, the United Kingdom, and the United States are parties to Protocol II. 28 Int’l Leg. Mat'ls
1413 (1989). See also id. at 1414-23,

8 Both the 1985 South Pacific Nuclear Free Zone Treaty and the 1995 African Nuclear-Weapon-Free Zone Treaty seek
the same goals as the Treaty of Tlateloco. The South Pacific Nuclear Free Zone Treaty (Treaty of Rarotonga), Rarotonga,
6 August 1985, 24 Int’l Leg. Mat’ls 1442 (1985) entered into force 11 December 1986. The Treaty of Rarotonga consists of
the Treaty and three Protocols. The Treaty itself is open only to members of the South Pacific Forum (Australia, Cook
Islands, Fiji, Kiribati, Marshall Islands, Micronesia, Nauru, New Zealand, Niue, Palau, Papua New Guinea, Solomon
Islands, Tonga, Tuvalu, Vanuatu and Western Samoa, all but four of whom (Marshall Islands, Micronesia, Palau and
Tonga) are parties. Modeled after the Treaty of Tlateloco, the Treaty of Rarotonga does not impinge on international free-
doms of navigation and overflight in the area of its application (See Figure A2-10 (p. 2-80)).

- Protocol I to the Treaty of Rarotonga (not in force as of 1 January 1997) calls upon parties to apply the prohibi-
tions of the Treaty to the territories for which they are internationally responsible within the zone. Protocol 1 is open to
France, the United Kingdom and the United States, all of whom are signatories. U.S. ratification of Protocol I was awaiting
Senate advice and consent as of 1 November 1997.

- Protocol II to the Treaty of Rarotonga (not in force for the U.S. as of 1 January 1997) calls upon the parties not to
use or threaten to use nuclear weapons against any party of the Treaty. Protocol II is open to China, France, the former-
Soviet Union, the United Kingdom and the United States, all of whom are signatories. U.S. ratification of Protocol I was
awaiting Senate advice and consent as of 1 November 1997.

- Protocol III to the Treaty of Rarotonga (not in force for the U.S. as of 1 January 1997) calls upon the parties not
to test any nuclear explosive device within the zone. Protocol IIl is open to China, France, the former-soviet Union, the
United Kingdom and the United States, all of whom are signatories. U.S. ratification of Protocol III was awaiting Senate
advice and consent as of 1 November 1997.

African Nuclear-Weapon-Free Zone Treaty (Treaty of Pelindaba), (Cairo), 11 April 1996, 35 Int'l Leg. Mat’ls 698

(1996) (not in force as of 1 January 1997). The Treaty of Pelindaba consists of the Treaty and three Protocols. The Treaty
(continued...)
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2.5. AIR NAVIGATION

2.5.1 National Airspace.®® Under international law, every nation has complete and
exclusive sovereignty over its national airspace, that is, the airspace above its territory, its
internal waters, its territorial sea, and, in the case of an archipelagic nation, its archipelagic
waters.% There is no right of innocent passage of aircraft through the airspace over the
territorial sea or archipelagic waters analogous to the right of innocent passage enjoyed by
ships of all nations.® Accordingly, unless party to an international agreement to the
contrary, all nations have complete discretion in regulating or prohibiting flights within their
national airspace (as opposed to a Flight Information Region - see paragraph 2.5.2.2), with
the sole exception of overflight of international straits and archipelagic sea lanes. Aircraft
wishing to enter national airspace must identify themselves, seek or confirm permission to
land or to transit, and must obey all reasonable orders to land, turn back, or fly a prescribed

82(_..continued)
is open to all African nations. As of 1 January 1997, Mauritius was the only African nation to have ratified the Treaty. The
Treaty of Pelindaba explicitly upholds the freedoms of navigation and overflight of the international community in its area of
application (see Figure A2-11 (p. 2-81).

- Protocol I to the Treaty of Pelindaba (not in force as of 1 January 1997) calls upon its parties not to use or threaten
the use of nuclear weapons within the African zone (see Figure A2-11 (p. 2-81). Protocol I is open to China, France,
Russia, the United Kingdom and the United States, all of whom are signatories except Russia. U.S. ratification of Protocol I
was awaiting the advice and consent of the Senate as of 1 November 1997.

- Protocol II to the Treaty of Pelindaba (not in force as of 1 January 1997) calls upon its parties to refrain from
testing any nuclear explosive device within the zone. Protocol II is open to China, France, Russia, the United Kingdom and
the United States, all of whom are signatories except Russia. U.S. ratification of Protocol II was awaiting the advice and
consent of the Senate as of 1 November 1997.

- Protocol 11 to the Treaty of Pelindaba (not yet in force) applies to nations with dependent territories in the zone
(e.g., France and Spain) and calls upon them to observe certain provisions of the Treaty in those territories. Although
France is a signatory, neither France nor Spain are parties as of 1 November 1997.

8 Under international law, airspace is classified under two headings: national airspace (airspace over the land, internal
waters, archipelagic waters, and territorial sea of a nation) and international airspace (airspace over a contiguous zone, an
exclusive economic zone, and the high seas, and over unoccupied territory (i.e., territory not subject to the sovereignty of
any nation, such as Antarctica)). Airspace has, in vertical dimension, an upward (but undefined) limit, above which is outer
space (see paragraph 1.1, note 1 (p. 1-1) and paragraph 2.9.2 (p. 2-38)).

8 Territorial Sea Convention, art. 2; Chicago Convention, art. 1; 1982 LOS Convention, art. 2. Effective upon the
extension of the U.S. territorial sea on 27 December 1988, the Federal Aviation Administration extended seaward the limits
of controlled airspace and applicability of certain air traffic rules. Amendment 91-207, 54 Fed. Reg. 265, 4 Jan. 1989,
amending 14 C.F.R. parts 71 and 91, and 54 Fed. Reg. 34292, 18 Aug. 1989.

85 There is also no right of overflight of internal waters and land territory.
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course and/or altitude. Aircraft in distress are entitled to special consideration and should be
allowed entry and emergency landing rights.® Concerning the right of assistance entry, see
paragraph 2.3.2.5. For jurisdiction over aerial intruders, see paragraph 4.4.

2.5.1.1 International Straits Which Connect EEZ/High Seas to EEZ/High Seas. All
aircraft, including military aircraft, enjoy the right of unimpeded transit passage through the
airspace above international straits overlapped by territorial seas.®” Such transits must be
continuous and expeditious, and the aircraft involved must refrain from the threat or the use
of force against the sovereignty, territorial integrity, or political independence of the nation
or nations bordering the strait.®® The exercise of the right of overflight by aircraft engaged
in the transit passage of international straits cannot be impeded or suspended in peacetime for
any purpose.®

In international straits not completely overlapped by territorial seas, all aircraft,
including military aircraft, enjoy high seas freedoms while operating in the high seas corridor
beyond the territorial sea. (See paragraph 2.5.2 for a discussion of permitted activities in
international airspace.) If the high seas corridor is not of similar converience (e.g., to stay
within the high seas corridor would be inconsistent with sound navigational practices), such
aircraft enjoy the right of unimpeded transit passage through the airspace of the strait.*

2.5.1.2 Archipelagic Sea Lanes. All aircraft, including military aircraft, enjoy the right of
unimpeded passage through the airspace above archipelagic sea lanes. The right of overflight
of such sea lanes is essentially identical to that of transit passage through the airspace above
international straits overlapped by territorial seas.®!

2.5.2 International Airspace. International airspace is the airspace over the contiguous zone,
the exclusive economic zone, the high seas, and territories not subject to national sovereignty
(e.g., Antarctica). All international airspace is open to the aircraft of all nations.”
Accordingly, aircraft, including military aircraft, are free to operate in international airspace

% Chicago Convention, arts. 5-16.
87 1982 LOS Convention, art. 38(1).

8 Id., art. 38(2). All aircraft must, however, monitor the internationally designated air-traffic control circuit or distress
radio frequency while engaged in transit passage. Art. 39.

8 Id., art. 44.
% 1982 LOS Convention, art. 38(1). See also, Nordquist, Vol. IT at 312-315.

9 1982 LOS Convention, art. 53. As in the case of transit passage, all aircraft overflying archipelagic sea lanes must
monitor the internationally designated air-traffic control circuit or distress radio frequency. 1982 LOS Convention, arts. 39
& 54.

% High Seas Convention, art. 2; Territorial Sea Convention, art. 24; 1982 LOS Convention, arts. 87, 58 & 33.
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without interference from coastal nation authorities. Military aircraft may engage in flight
operations, including ordnance testing and firing, surveillance and intelligence gathering, and
support of other naval activities. All such activities must be conducted with due regard for
the rights of other nations and the safety of other aircraft and of vessels.” (Note, however,
that the Antarctic Treaty prohibits military maneuvers and weapons testing in Antarctic
airspace.*) These same principles apply with respect to the overflight of high seas or EEZ
corridors through that part of international straits not overlapped by territorial seas.®

2.5.2.1 Convention on International Civil Aviation. The United States is a party to the
1944 Convention on International Civil Aviation (as are most nations). That multilateral
treaty, commonly referred to as the "Chicago Convention," applies to civil aircraft.® It
does not apply to military aircraft or AMC-charter aircraft designated as "state aircraft" (see
paragraph 2.2.2), other than to require that they operate with "due regard for the safety of
navigation of civil aircraft."” The Chicago Convention established the International Civil
Aviation Organization (ICAO) to develop international air navigation principles and
techniques and to "promote safety of flight in international air navigation. "

Various operational situations do not lend themselves to ICAO flight procedures. These
include military contingencies, classified missions, politically sensitive missions, or routine
aircraft carrier operations. Operations not conducted under ICAO flight procedures are
conducted under the "due regard" standard. (For additional information see DOD Dir.
4540.1 and OPNAVINST 3770.4 (series) and the Coast Guard Air Operations Manual,
COMDTINST M3710.1 (series).)

2.5.2.2 Flight Information Regions. A Flight Information Region (FIR) is a defined area of
airspace within which flight information and alerting services are provided. FIRs are
established by ICAO for the safety of civil aviation and encompass both national and
international airspace. Ordinarily, but only as a matter of policy, U.S. military aircraft on
routine point-to-point flights through international airspace follow ICAO flight procedures
and utilize FIR services. As mentioned above, exceptions to this policy include military
contingency operations, classified or politically sensitive missions, and routine aircraft carrier

% 1982 LOS Convention, art. 87(2), Chicago Convention, art. 3(d).
% See paragraph 2.4.5.2.1 (p. 2-25).

% 1982 LOS Convention, arts. 35(b), 87 & 58.

% Art. 3(a); text reprinted in AFP 110-20, at 6-3.

7 Art. 3(d).

% Art. 44(h).
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operations or other training activities. When U.S. military aircraft do not follow ICAO flight
procedures, they must navigate with "due regard" for civil aviation safety.”

Some nations, however, purport to require all military aircraft in international airspace
within their FIRs to comply with FIR procedures, whether or not they utilize FIR services or
intend to enter national airspace.!® The U.S. does not recognize the right of a coastal
nation to apply its FIR procedures to foreign military aircraft in such circumstances.
Accordingly, U.S. military aircraft not intending to enter national airspace need not identify
themselves or otherwise comply with FIR procedures established by other nations, unless the
U.S. has specifically agreed to do so.!”

2.5.2.3 Air Defense Identification Zones in International Airspace. International law does
not prohibit nations from establishing Air Defense Identification Zones (ADIZ) in the
international airspace adjacent to their territorial airspace. The legal basis for ADIZ
regulations is the right of a nation to establish reasonable conditions of entry into its
territory. Accordingly, an aircraft approaching national airspace can be required to identify
itself while in international airspace as a condition of entry approval. ADIZ regulations
promulgated by the U.S. apply to aircraft bound for U.S. territorial airspace and require the
filing of flight plans and periodic position reports.’® The U.S. does not recognize the right
of a coastal nation to apply its ADIZ procedures to foreign aircraft not intending to enter
national airspace nor does the U.S. apply its ADIZ procedures to foreign aircraft not
intending to enter U.S. airspace. Accordingly, U.S. military aircraft not intending to enter

% Chicago Convention, art. 3(d); DOD Directive 4540.1; 9 Whiteman 430-31; AFP 110-31, at 2-9 to 2-10 n.29.
Acceptance by a government of responsibility in international airspace for a FIR region does not grant such government
sovereign rights in international airspace. Consequently, military and state aircraft are exempt from the payment of en route
or overflight fees, including charges for providing FIR services, when merely transiting international airspace located in the
FIR. The normal practice of nations is to exempt military aircraft from such charges even when operating in national
airspace or landing in national territory. The only fees properly chargeable against state aircraft are those which can be
related directly to services provided at the specific request of the aircraft commander or by other appropriate officials of the
nation operating the aircraft. 1993 State message 334332.

10 The United States has protested such claims by Cuba, Ecuador, Nicaragua and Peru, and has asserted its right to
operate its military aircraft in the international airspace of their FIRs without notice to or authorization from their Air
Traffic Control authorities. See Roach & Smith at 231-34.

19 Chicago Convention, arts. 3(a), 11, 28; OPNAVINST 3770.4 (series), promulgating DOD Directive 4540.1, Sub;j:
Use of Airspace by U.S. Military Aircraft and Firings Over the High Seas. Applicable ROE should also be consulted. See
also ALLANTFLT 016/97 (CINCLANTFLT MSG 101900Z OCT 97).

%2 United States air defense identification zones have been established by Federal Aviation Administration (FAA)
regulations, 14 C.F.R. part 99. (The ADIZs for the contiguous U.S. are set out in 14 C.F.R. part 99.42; for Alaska in
99.43; for Guam in 99.45 and for Hawaii in 99.47.) In order that the Administrator may properly carry out the responsibili-
ties of that office, the authority of the Administrator has been extended into the airspace beyond the territory of the United
States. U.S. law (49 U.S.C. sec. 1510) grants the president the power to order such extraterritorial extension when requisite
authority is found under an international agreement or arrangement; the president invoked this power by Exec. Order
10,854, 27 November 1959, 3 C.F.R. part 389 (1959-1963 Comp.). See also MacChesney 579-600; NWIP 10-2, art. 422b.
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national airspace need not identify themselves or otherwise comply with ADIZ procedures
established by other nations, unless the U.S. has specifically agreed to do so.!®

It should be emphasized that the foregoing contemplates a peacetime or nonhostile
environment. In the case of imminent or actual hostilities, a nation may find it necessary to
take measures in self-defense that will affect overflight in international airspace.!™

2.6 EXERCISE AND ASSERTION OF NAVIGATION AND OVERFLIGHT RIGHTS
AND FREEDOMS

As announced in the President’s United States Oceans Policy statement of 10 March
1983,

"The United States will exercise and assert its navigation and overflight rights
and freedoms on a worldwide basis in a manner that is consistent with the balance
of interests reflected in the [1982 LOS] convention. The United States will not,
however, acquiesce in unilateral acts of other states designed to restrict the rights
and freedoms of the international community in navigation and overflight and
other related high seas uses."

When maritime nations appear to acquiesce in excessive maritime claims and fail to
exercise their rights actively in the face of constraints on international navigation and
overflight, those claims and constraints may, in time, be considered to have been accepted by
the international community as reflecting the practice of nations and as binding upon all users
of the seas and superjacent airspace. Consequently, it is incumbent upon maritime nations to
protest diplomatically all excessive claims of coastal nations and to exercise their navigation
and overflight rights in the face of such claims. The President’s Oceans Policy Statement
makes clear that the United States has accepted this responsibility as a fundamental element
of its national policy.!%

13 Chicago Convention, art. 11; OPNAVINST 3770.4 (series), promulgating DOD Directive 4540.1, Subj: Use of
Airspace by U.S. Military Aircraft and Firings Over the High Seas; OPNAVINST 3772.5 (series), Subj: Identification and
Security Control of Military Aircraft; General Planning Section, DoD Flight Information publications. Appropriate ROE
should also be consulted.

104 See also paragraph 2.4.4, note 68 (p. 2-23).

195 Annex Al1-3 (p. 1-38). See U.S. Dep’t State, GIST: US Freedom of Navigation Program, Dec. 1988, Annex A2-7
(p. 2-68); and DOD Instruction C2005.1, Subj: U.S. Program for the Exercise of Navigation and Overflight Rights at Sea
(U). See also Roach & Smith, at 255; National Security Strategy of the United States, August 1991, at 15; and Rose, Naval
Activity in the Exclusive Economic Zone--Troubled Waters Ahead?, 39 Naval L. Rev. 67, 85-90 (1990). On 23 September
1989 the United States and the former-Soviet Union issued a joint statement (Annex A2-2 (p. 2-47)) in which they
recognized "the need to encourage all States to harmonize their internal laws, regulations and practices” with the
navigational articles of the 1982 LOS Convention.

(continued...)
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195( .. .continued)

The 1982 LOS Convention was designed in part to halt the creeping jurisdictional claims of coastal nations, or ocean
enclosure movement. While that effort appears to have met with some success, it is clear that many nations currently
purport to restrict navigational freedoms by a wide variety of means that are neither consistent with the 1982 LOS
Convention nor with customary international law. See Negroponte, Who Will Protect the Oceans?, Dep’t St. Bull., Oct.
1986, at 41-43; Smith, Global Maritime Claims, 20 Ocean Dev. & Int’l L. 83 (1989). Alexander warns of a continuation of
the ocean enclosure movement. He particularly sees more unauthorized restrictions on the movement of warships, military
aircraft and "potentially polluting” vessels in the territorial seas and EEZ, and on transit passage in international straits.
Alexander 369-70. The United States’ view regarding the consistency of certain claims of maritime jurisdiction with the
provisions of the LOS Convention is set forth in its 3 March 1983 Statement in Right of Reply, Annex Al-1 (p. 1-25).

Since 1948, the Department of State has issued approximately 150 protest notes to other nations concerning their excessive
maritime claims, as well as engaging in numerous bilateral discussions with many countries. Negroponte, Current Develop-
ments in U.S. Oceans Policy, Dep’t St. Bull., Sept. 1986, at 84, 85; Navigation Rights and the Gulf of Sidra, Dep’t St.
Bull., Feb. 1987, at 70; Roach, Excessive Maritime Claims, 1990 Proc. Am. Soc. Int’l L. 288, 290; Roach & Smith, at 4.
United States responses to excessive maritime claims are discussed in Limits in the Seas No. 112 (1992).

See 1 O’Connell 38-44 for a discussion of the significance of protest in the law of the sea. Compare Colson, How Persistent
Must the Persistent Objector Be?, 61 Wash. L. Rev. 957, at 969 (1986):

First, States should not regard legal statements of position as provocative political acts. They are a necessary
tool of the international lawyer’s trade and they have a purpose beyond the political, since, occasionally,
States do take their legal disputes to court.

Second, there is no requirement that a statement of position be made in a particular form or tone. A soft tone
and moderate words may still effectively make the necessary legal statement.

Third, action by deed probably is not necessary to protect a State’s legal position as a persistent objector
when that State has otherwise clearly stated its legal position. Action by deed, however, promotes the
formation of law consistent with the action and deeds may be necessary in some circumstances to slow
erosion in customary legal practice.

Fourth, not every legal action needs an equal and opposite reaction to maintain one’s place in the legal
COSMOS.

Fifth, the more isolated a State becomes in its legal perspective, the more active it must be in restating and
making clear its position.

"The exercise of rights--the freedoms to navigate on the world’s oceans--is not meant to be a provocative act. Rather, in the
framework of customary international law, it is a legitimate, peaceful assertion of a legal position and nothing more."
Negroponte, Who Will Protect the Oceans?, Dep’t St. Bull., Oct. 1986, at 42. In exercising its navigational rights and
freedoms, the United States "will continue to act strictly in conformance with international law and we will expect nothing
less from other countries.” Schachte, The Black Sea Challenge, U.S. Naval Inst. Proc., June 1988, at 62.

"Passage does not cease to be innocent merely because its purpose is to test or assert a right disputed or wrongfully denied
by the coastal State.” Fitzmaurice, The Law and Procedure of the International Court of Justice, 27 Br. Y.B. Int’l L. 28
(1950), commenting on the Corfu Channel Case in which the Court held that the United Kingdom was not bound to abstain
from exercising its right of innocent passage which Albania had illegally denied. 1949 ICJ Rep. 4, 4 Whiteman 356. The
Special Working Committee on Maritime Claims of the American Society of International Law has advised that

programs for the routine exercise of rights should be just that, "routine” rather than unnecessarily provoc-

ative. The sudden appearance of a warship for the first time in years in a disputed area at a time of high

tension is unlikely to be regarded as a largely inoffensive exercise related solely to the preservation of an
(continued...)
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195( .. .continued)
underlying legal position. Those responsible for relations with particular coastal states should recognize that,
so long as a program of exercise of rights is deemed necessary to protect underlying legal positions, delay
for the sake of immediate political concerns may invite a deeper dispute at a latter [sic] time.

Am. Soc. Int’'l L. Newsletter, March-May 1988, at 6.

The United States has exercised its rights and freedoms against a variety of objectionable claims, including: unrecognized
historic waters claims; improperly drawn baselines for measuring maritime claims; territorial sea claims greater than 12
NM; and territorial sea claims that impose impermissible restrictions on the innocent passage of any type of vessel, such as
requiring prior notification or authorization. Since the policy was implemented in 1979, the United States has exercised its
rights against objectionable claims of over 35 nations, including the former-Soviet Union, at the rate of some 3040 per
year. Department of State Statement, 26 March 1986, Dep’t St. Bull., May 1986, at 79; Navigation Rights and the Gulf of

Sidra, Dep’t St. Bull., Feb. 1987, at 70. See also, Roach & Smith, at 6.

Perhaps the most widely publicized of these challenges has occurred with regard to the Gulf of Sidra (closing line drawn
across the Gulf at 30"30°N). See Figure A2-12 (p. 2-82) and Annex A2-8 (p. 2-70). The actions of the United States are
described in Spinatto, Historic and Vital Bays: An Analysis of Libya’s Claim to the Guif of Sidra, 13 Ocean Dev. & Int’l
L.J. 65 (1983); N.Y. Times, 27 July 1984, at 5; and Parks, Crossing the Line, U.S. Naval Inst. Proc., Nov. 1986, at 40.

Other publicized examples include the transits of the Black Sea in November 1984 and March 1986 (Washington Post, 19
March 1986, at 4 & 21; Christian Science Monitor, 20 March 1986, at 1, 40) and in February 1988 (N.Y. Times, 13 Feb.
1988, at | & 6) challenging the Soviet limitations on innocent passage, see paragraph 2.3.2.1, note 27 (p. 2-8), and of
Avacha Bay, Petropavlovsk in May 1987 (straight baseline) (Washington Post, 22 May 1987, at A34). Most challenges,
however, have occurred without publicity, and have been undertaken without protest or other reaction by the coastal nations

concerned.

Some public commentary on the Black Sea operations has incorrectly characterized the passage as being not innocent.
Rubin, Innocent Passage in the Black Sea? Christian Sci. Mon., 1 Mar. 1988, at 14; Carroll, Murky Mission in the Black
Sea, Wash. Post Nat’l Weekly Ed., 14-20 Mar. 1988, at 25; Carroll, Black Day on the Black Sea, Arms Control Today,
May 1988, at 14; Arkin, Spying in the Black Sea, Bull. of Atomic Scientists, May 1988, at 5. Authoritative responses
include Armitage, Asserting U.S. Rights On the Black Sea, Arms Control Today, June 1988, at 13; Schachte, The Black
Sea Challenge, U.S. Naval Inst. Proc., June 1988, at 62; and Grunawalt, Innocent Passage Rights, Christian Sci. Mon., 18
Mar. 1988, at 15. See also, Note, Oceans Law and Superpower Relations: The Bumping of the Yorktown and the Caron in
the Black Sea, 29 Va. J. Int’l L. 713 (1989); Franckx, Innocent Passage of Warships, Marine Policy, Nov. 1990, at 484-90;
Rolph, Freedom of Navigation and the Black Sea Bumping Incident: How "Innocent” Must Innocent Passage Be? 135 Mil.
L. Rev. 137 (1992); and Aceves, Diplomacy at Sea: U.S. Freedom of Navigation Operations in the Black Sea, Nav. War
Coll. Rev., Spring 1993, at 59. Mere incidental observation of coastal defenses could not suffice to render noninnocent a
passage not undertaken for that purpose. Fitzmaurice, this note, 27 Br. Y.B. Int’l L. 29, n.1, quoted in 4 Whiteman 357.

Other claims not consistent with the 1982 LOS Convention that adversely affect freedoms of navigation and overflight and
which are addressed by the U.S. FON program include:

- claims to jurisdiction over maritime areas beyond 12 NM which purport to restrict non-resource related
high seas freedoms, such as in the EEZ (paragraph 2.4.2 (p. 2-20)) or security zones (paragraph 2.4.4 (p. 2-22));

- archipelagic claims that do not conform with the 1982 LOS Convention (paragraph 2.3.4 (p. 2-17)), or do
not permit archipelagic sea lanes passage in conformity with the 1982 LOS Convention, including submerged
passage of submarines and overflight of military aircraft, and transit in a manner of deployment consistent with the
security of the forces involved (paragraph 2.3.4.1 (p. 2-17)); and

- territorial sea claims that overlap international straits, but do not permit transit passage (paragraph 2.3.3.1

(p- 2-12)), or that require advance notification or authorization for warships and auxiliaries, or apply discriminatory
(continued...)
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2.7 2.7.3
2.7 RULES FOR NAVIGATIONAL SAFETY FOR VESSELS AND AIRCRAFT

2.7.1 International Rules. Most rules for navigational safety governing surface and
subsurface vessels, including warships, are contained in the International Regulations for
Preventing Collisions at Sea, 1972, known informally as the "International Rules of the
Road" or "72 COLREGS."'® These rules apply to all international waters (i.e., the high
seas, exclusive economic zones, and contiguous zones) and, except where a coastal nation
has established different rules, in that nation’s territorial sea, archipelagic waters, and inland
waters as well. The 1972 COLREGS have been adopted as law by the United States. (See
Title 33 U.S. Code, Sections 1601 to 1606). Article 1139, U.S. Navy Regulati